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Acts oF 1924, CHaprer 244 


As amended by St. 1927, c. 923, and St. 1930, c. 142 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-384C 


AN ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 
ConTINuous StupyY OF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 
THE Courts. 
Be it enacted, etc., as follows: 

Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading 
“Judicial Council,’ the following three new sections—Section 34A. 
There shall be a judicial council for the continuous study of the or- 
ganization, rules and methods of procedure and practice of the judicial 
system of the commonwealth, the work accomplished, and the results 
produced by that system and its various parts. Said council shall be 
composed of the chief justice of the supreme judicial court or some other 
justice or former justice of that court appointed from time to time by him; 
the chief justice of the superior court or some other justice or former 
justice of that court appointed from time to time by him: the judge of 
the land court or some other judge or former judge of that court appointed 
from time to time by him; the chief justice of the municipal court of the 
city of Boston or some other justice or former justice of that court ap- { 
pointed from time to time by him; one judge of a probate court in the com- | 
monwealth and one justice of a district court in the commonwealth and 
not more than four members of the bar all to be appointed by the governor, , 
with the advice and consent of the executive council. The appointments ‘ 
by the governor shall be for such periods, not exceeding four years, as he 
shall determine. 

Section 34B. The judicial council shall report annually on or before 
December first to the governor upon the work of the various branches 
of the judicial system. Said council may also from time to time sub- 


mit for the consideration of the justices of the various courts such sug- a 
. : ° ° th 
gestions in regard to rules of practice and procedure as it may deem ci 
° a 
advisable. re 
Section 34C. No member of said council, except as hereinafter pro- 
vided, shall receive any compensation for his services, but said council = 
and the several members thereof shall be allowed from the state treasury Pr 
out of any appropriation made for the purpose such expenses for clerical 
and other services, travel and incidentals as the governor and council 
~ . ‘ . of 
shall approve. The secretary of said council, whether or not a member of 
. . P 
thereof, shall receive from the commonwealth a salary of thirty-five “¢ 
hundred dollars. = 
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Sy, 
~ ~ ~ x Pal Sy: 
MEMBERS OF THE COUNCIL Le 
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FIFTEENTH REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 


To His Excellency 
LEVERETT SALTONSTALL 
Governor of Massachusetts 


The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on opposite page), “for the continuous study of the 
organization, rules and methods of procedure and practice of the 
Judicial system of the Commonwealth, the work accomplished and 
the results produced by that system and its various parts.’’* 

The term of Francis R. Mullin, of Winchester, as a member of 
the Council expired in July of this year, and Nathan P. Avery, of 
Holyoke, was appointed to succeed him. 


CONCURRENT STUDIES 
As in recent reports, we list in a footnote** for convenient reference 
the various independent investigations of the judicial system which 
have been made by various commissions or committees during the 
past few years, as they approach the problems from different points 


of view and indicate public interest in the cost and efficiency of our 
courts. 





* In 1925, the legislature also submitted the following request to the council. 


1925 Resoives, CHAPTER 27 


“Resolved, That the judicial council is hereby requested to investigate ways and means for expediting 
the trial of cases and relieving congestion in the dockets of the Superior Court, and, among other things, 
the advisability of increasing or of wholly removing the ad damnum limits of district court jurisdiction in 
civil cases; measures for discouraging frivolous appeals; measures for requiring parties to frame issues in 
advance of trial by greater specification in the declaration of what the plaintiff in good faith claims and 
greater specification in the answer of what the defendant admits or in good faith denies, with suitable 
penalties for frivolous or unfounded allegations and denials; ways and means for encouraging, so far as 
consistent with constitutional rights, trials without jury, including specifically an inquiry into the opera- 
tion of the laws of Connecticut and Maryland relative to the waiver of jury trials in criminal cases; and 
any other ways and means that may appear feasible to said council for improving and modernizing court 
procedure and practice so that, consistently with the ends of justice, the proverbial delays of the law and 
attendant expense, both to litigants and the general public, may be minimized, (Approved April 24, 1925).” 


** See Report of Special Commission of 1929 on the Motor Vehicle Liability Insurance Law, Senate 280 
of 1930, Mass. Law Quarterly for Feb. 1930; Report of Joint Committee on Public Expenditures, House 1250 
of 1933, Part III, see Mass. Law Quarterly for Feb. 1933, pp. 94-106; Report of the ‘“‘Wragg’’ Commission on 
Public Expenditures (Senate 250 of 1934, reprinted in Mass. Law Quarterly for Feb. 1934, p. 28; Report of the 
“Crime’’ Commission created by Resolves of 1933, Chap. 54 (Senate 125 of 1934, reprinted in Mass. Law 
Quarterly for Jan. 1934). The Massachusetts Federation of Taxpayers Association submitted certain 
general recommendations in 1933. The special Committee of the Boston Chamber of Commerce has made 
several reports (See reprint in Mass, Law Quarterly for Feb. 1935). The special Commission on Judicial 
System under Resolves of 1935, Chap. 62, reported in 1936 (See House 1750 of 1936, reprinted in Mass. 
Law Quarterly for May, 1936). A special committee of the Boston Bar Association conducted an extensive 
study of the judicial system of the Commonwealth and submitted to the council of that association an 
extended report, published in the “Bar Bulletin’’ No. 137 for Feb. 1938, and in “Preliminary Supplement”’ 
to Mass. Law Quarterly for Apr.-June 1938. A committee of the Association of Justices and Special Justices 
of the District Courts made recommendations to the Judiciary Committee, which sat in 1937-8 studying 
the district court system under Resolves of 1937, Chap. 55. Its report House 1719 is reprinted in Mass. 
Law Quarterly Prelim. Supp. for Apr.-June, 1938. The Report of the Judicature Commission, House 1205 
of 1921, is also in the background of all studies of the system, and Appendix C of that report contains a 
list of most of the earlier studies which are also referred to in Appendix C of this report. 
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APPROPRIATIONS 

The appropriation for the ordinary expenses of the Council, 
including the printing of its report, was reduced to five hundred 
dollars ($500.) in 1937. From 1925 to 1931, the appropriation was 
three thousand dollars ($3,000.). The cost of printing the report 
for 1936 practically exhausted the small appropriation for 1937, 
leaving nothing for printing that year’s report and other necessary 
and incidental expenses including postage, stationery, stenographic 
work and travel for members of the Council living at a distance from 
Boston. For this reason the Council was obliged to apply to the 
Governor and Council in the fall of 1937 to transfer necessary 
amounts from the extraordinary funds. 

If the Judicial Council is to continue its work, a reasonable 
appropriation is essential. The continuous study for which the 
Council was created, the compilation of statistics of the work of the 
courts, the investigation of matters referred to the Council by the 
legislature, to say nothing of the suggestions which the Council 
receives from members of the courts and members of the bar, require 
a considerable amount of correspondence and involve the prepara- 
tion of many reports, memoranda, and drafts of recommendations, 
frequently revised, which must be circulated among members of the 
Council before their meetings. All this requires clerical service. 
We submitted to the Budget Commissioner in 1937, a request for 
an appropriation of, at least, one thousand seven hundred fifty 
dollars ($1,750.) for the year 1938, and this appropriation was made 
by the legislature. We submitted a request for the same amount for 
each of the years 1939 and 1940, and the legislature appropriated 
one thousand five hundred dollars ($1,500.) for the year 1939 and 
the same amount for 1940. 


RECOMMENDATIONS ADOPTED SINCE THE LAST REPORT 


During the last session of the legislature, the following recom- 
mendations of the Judicial Council were adopted: 


Centralized Control in District Courts 
St. 1939, Chap. 230 as amended by St. 1939, Chap. 347. Briefly 
stated, this act required the Justices of the District Courts “with 
the approval in each instance of the Administrative Committee of 


the District Courts’ to prescribe the time for opening court, the | 


hours when the clerks’ offices shall be open and the times for civil | 


and criminal sessions. The act provides for a hearing in case of 
disagreement between the justice and the committee. 
Following the signing of the act by the Governor, the Adminis- 


trative Committee issued a circular letter to the Justices of the 
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District Courts which is reprinted in part as a footnote.* The act 
required the justice of each court to issue an order covering the 
matters above set forth and to submit it to the Administrative 
Committee for its approval. We are advised by this Committee that 
the months of August and September were given over to this task 
and that all the courts with one exception have issued such orders 
with the approval of the Committee. However, because there was 
a vacancy on said Committee, all approvals were tentative. When 
the vacancy has been filled, all orders will be scrutinized and a hear- 
ing held as provided in the act if the Committee feels there is need 
for such action. After such hearings, the Committee will formulate 
any rule determined wise and necessary and such will then become 
the controlling rule. It is not anticipated that there will be much 
need for the exercise of this power. We are advised by the Com- 
mittee that it has had the friendly co-operation of all the judges. 
It also reports that of the seventy-two courts, sixty-four now use 
nine o’clock as the opening hour. No court opens before that hour. 
Eight, however, find conditions requiring a later hour, two as late 
as ten. The hours when the clerks’ offices are open have been more 
nearly standardized and in some cases substantially lengthened. 
Additional sessions for civil trials have been fixed in a number of 
courts where the civil load is heavy and a beginning has been made 
in standardizing the summer vacation period. 

We believe that a distinct advantage will flow from this centralized 
control. 





*EXTRACT FROM CIRCULAR LETTER OF THE ADMINISTRATIVE COMMITTEE 
OF THE DISTRICT COURTS OF JULY 277n, 1939 


After referring to St. 1939, Chap. 347, the committee said: 


“It is our opinion that each court must now establish these times and hours effective thirty days after 
July 12th and submit them to the Committee for approval. The chapter further provides for a hearing 
if there be disagreement and that final decision be with the Committee. 

Without prejudice, we suggest that the Justices carefully consider the following points: 

(1) Does this Act not give each Justice an opportunity to consult the bar and so learn what hours and 
times will be most convenient to them? 

(2) From the information now at hand, fifty-five of - seventy-two courts open at 9.00, seven at 9.30, 
four at 10.00, three at 8.30, one at 9.15 and one at 8.4 

A standardized opening hour of 9.00 would seem duainehde. 

(3) The Clerk’s office in fifteen of the courts is not open in the afternoon. Of these one closes at 9.45, 
one at 10.15, four at 11.00, six at 12.00, two at 12.30 and one at 1.00 p.m. 

Of these two are large courts, three of medium and the remainder of small size. Ought the office in a 
large court to be closed in the afternoon? Is that not equally true of a medium size court? Should not even 
the smallest be open until 12.00 or the clerk available in a nearby location and notice posted to such effect? 

(4) In sixteen of the larger courts the clerk’s office hours are 12.00 until 4.00 p.m., two until 4.30 and 
two until 3.00. Is it not desirable to standardize these hours at 4.00 p.m.? 

(5) In many of the courts small claims are not received during the summer months—in some cases 
between two and three months. Should not this department function continuously? The bar is not involved, 
it makes for congestion in the fall and is not in accordance with the full intent of the law. Ought there to 
be an arbitrary rule that no small claims shall be filed after a certain hour? 

(6) A study of the thirty larger courts shows civil trial loads rising from 500 to 6,000 cases after de ducting 
summary process actions. The information at hand indicates that this load is not distributed in many of 
these courts, seventeen having civil sessions on one day only, with, of course, special assignments. Does 
it not seem wise to spread the load over two to five days in each week? This will avoid the necessity of 
calling in so many special justices. It may help the justices to prepare a schedule of assignments for 
their own special justices which would be mutually helpful. 

(7) Is it not wise to standardize the time when civil actions will not be heard, making it from July 1st 
to September Ist? 

(8) In view of the fact that on Saturdays schools are closed and so many businesses are on a five-day 
schedule, ought we to consider carefully the holding of juvenile sessions, supplementary process, summons 
to show cause and small claims on that day? Ought we not to avoid loss to men gainfully employed 
wherever possible? 

The justices are requested to give these matters prompt attention. 
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Concurrent Jurisdiction of Prerogative Writs 

St. 1939, Chap. 257, extending the concurrent jurisdiction of the 
Superior Court to cover certain prerogative writs. This act was 
recommended by the Council in its 14th Report (p. 12), for reasons 
there stated. At the hearing before the Judiciary Committee, the 
Council approved of the suggestion that the writ of “certiorari” 
should be included in the act, and this was done. The substance 
of the act was recommended by the Judicature Commission in its 
second report (House 1205 of 1921) and at certain times since then 
by the Judicial Council so that it was before the legislature for a 
period of nineteen years. 


Should the Procedure in Regard to Prerogative Writs be Simplified 

by Rules of Court? 

Now that concurrent jurisdiction of some of these writs has been 
thus extended, it has been suggested that time and expense might 
be saved for the bench, the bar and the litigants by the formulation 
of some simple rules of procedure in regard to these writs. One 
slight change of this kind was made by St. 1938, Chap. 202, which 
allowed the substitution by amendment of a succeeding town officer 
in a mandamus proceeding begun against his predecessor. The New 
York Judicial Council, in its third report in 1937 (pp. 38 and 129) 
recommended a revision to simplify procedure for the writs of 
certiorari, mandamus and prohibition, and their recommendation 
was adopted by legislation in 1938 (See fourth Report, p. 19). One 
change adopted was to provide that the petitioner should state his 
facts and his prayer for relief in the alternative by such writ as he is 
entitled to, instead of asking for a particular writ with no oppor- 
tunity to amend if he finds he is technically mistaken. 

If similar action is desirable in Massachusetts it does not seem to 
require legislation. There appears to be nothing in the statutes to 
prevent an entire revision of procedure in regard to such writs by 
the Supreme Judicial and the Superior Courts. G. L. Chap. 211, 
§3; Chap. 220, §2; Chap. 223, §16 and the broad language of Chap. 
213, §3 seem to recognize full authority in these courts on this subject 
aside from any authority which they may have independent of 
statute. 

We request suggestions from the bench and from those members 
of the bar specially familiar with these proceedings as to the advisa- 
bility of a set of rules and as to the form of such rules and their 
contents if they are advisable. 


Appeals in Capital Cases 
St. 1939, Chap. 341, relative to appeals in capital cases. This act 
was first recommended by the Judicial Council in its 3rd Report 
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(pp. 40-43) in 1927 and later, with renewed emphasis, in its 13th 
Report (pp. 28-30) and in its 14th Report (pp. 14-16). The recom- 
mendation, therefore, has been before the legislature, the bench, the 
bar and the public for about twelve years. The act removes a tra- 
ditional limitation on the functions of the Supreme Judicial Court 
in capital cases and provides that that court shall not be limited to 
the consideration of questions of law, but may order a new trial 
“for any reason that justice may require.”’ 


Other Matiers 

St. 1939, Chap. 65, repealing §61 of Chapter 215 of the General 
Laws for reasons stated in the 14th Report of the Council (pp. 29-30) 
as to the presence of a register at Probate Court sessions. This repeal 
removed a doubt under an obsolete statutory provision which was 
causing uncertainty. 

St. 1939, Chap. 271 as to just procedure in unusual circumstances 
in criminal cases. This act was passed to meet cases described on 
page 38 of the 14th Report. The act is not in the form there sug- 
gested by the Judicial Council, but was entirely redrafted by the 
Judiciary Committee with the approval of the Judicial Council. 

St. 1939, Chap. 345, establishing fees for certain documents in the 
District Courts. This act was recommended by the Judicial Council 
in its 14th Report (pp. 31-32) to avoid uncertainty and thus assist 
the clerical service of the courts. 

St. 1939, Chap. 298, relative to statutory limitations for suits 
against Administrators de bonis non. While this act was not origi- 
nally suggested by the Judicial Council, various tentative drafts of 
the act were submitted to, and considered by, the Council and the 
form of it was approved. The purpose of the act was to remove a 
“trap” described in Newhall’s book, ‘‘Settlement of Estates,’ 3rd 
Ed., p. 386, §164. 

THe Massacuusetts REPORTS 

In addition to the acts listed above, by St. 1939, Chap. 6, the 
legislature provided that the Reporter of Decisions of the Supreme 
Judicial Court should be appointed by the justices of that court 
to hold office at their pleasure. 

This act followed the recommendation of the Judicial Council 
in its 14th Report (pp. 7-8) and in several earlier reports, as well as 
the emphatic recommendation of committees of the bar and others 
because of the intolerable delay in the appearance of the official 
volumes of the reports which occasioned serious inconvenience and 
difficulty both to the bench and the bar as well as to public officials. 

Under this act the justices of the court reappointed Ethelbert V. 
Grabill, Esq., who had served as reporter from 1919 to 1935, and 
he has been at work since May 22nd, 1939. 
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Volume 292 had been published on March 29th, 1939, and the date 
of the rescript of the last case reported therein was December 9th, 
1935. We are informed by the reporter that on May 22nd, when he 
began his work, there were 1,159 decided cases in the files in which 
the manuscript of reports were not ready for the printer. Many 
more cases have been added to this number as a result of the May, 
June, September, October and November consultations of the court. 

The duties of the reporter and his assistants involve the preparation 
of manuscript for the reports, the preparation of indices and tables 
of cases and the examination of four stages of proof. The reporter 
or his assistant is also required to examine opinions of the court as 
soon as rendered and prepare them for the printer to publish in the 
Advance Sheets. 

The progress made by the reporter since last May appears from 
the following facts submitted to us. 

Volume 293 of the Reports was distributed to the public on 
November 13th, 1939. The date of the rescript of the last case 
reported therein is February 27th, 1936. Volume 294 is almost 
ready for distribution. Volume 295 is in page proof so that it can 
be cited by volume and page. More than one-third of the manu- 
script for Volume 296 was in the hands of the printer on December 
llth. The last case to be reported in Volume 295 was decided on 
October 29th, 1936, so that Volume 296 when issued will carry the 
reports into the year 1937. 


THE PROBLEM OF JUDICIAL PROGRESS UNDER BIENNIAL 
LEGISLATIVE SESSIONS 

In the 14th Report, it was pointed out that under the recent 
constitutional amendment providing for biennial legislative sessions, 
“We must expect that the time hitherto available for the legislative 
Committee on the Judiciary and on Legal Affairs to devote to the 
study of problems of the judicial system and of the details of its 
functioning, will be reduced, at least, by half and will be available 
only at two-year intervals, so that progress in the administration of 
justice, every detail of which affects in some way or other the lives 
of more individuals than is generally realized, will be very much 
slower in the future so far as legislation is concerned.” 

Attention was also called to the statement in the Report of the 
Judicature Commission that, ‘“The existing rule-making power . 
should be maintained and should be exercised by the court and 
regulation by rules of court should be encouraged by the legislature.” 
It was suggested that the public need for regulation of details of 
practice and procedure by rule, instead of by legislation, may be | 
increased by the coming of biennial legislative sessions and the | 
resulting delay in the possibility of legislative action. 


, 144 


late 
Oth, 
1 he 
rich 
any 
lay, 
urt. 
tion 
bles 
rter 
t as 
the 


rom 


case 
nost 

can 
anu- 
nber 
d on 
’ the 


cent 
ions, 
ative 
» the 
f its 


lable | 


on of 


lives | 
nuch | 


f the 


, and | 
ure.” | 
ils of | 
ry be | 


1 the 





P.D. 144 REPORT 11 


The Story of the Rules Bill of 1939 
A bill, Senate 542, to extend the legislative recognition of the rule- 
making authority of the Supreme Judicial Court in regard to plead- 
ing, practice and procedure while retaining all the existing rule- 
making authority of the Superior and other courts, was favorably 
reported by the judiciary Committee, passed by the Senate and 
defeated in the House at the last session. The bill was substantially 
similar to the act of Congress of 1934 providing for similar authority 
of the Supreme Court of the United States in regard to practice and 
procedure in the Federal Courts. 
The important part of Senate 542 was as follows: 


“Section 1. Chapter two hundred and eleven of the General Laws is hereby 
amended by inserting after section three, as appearing in the Tercentenary 
Edition, the two following new sections: 

Section 3A. In addition to the authority of the several courts to make rules, 
the supreme judicial court may regulate by rule pleading, practice and procedure 
in all the courts. Such rules shall not abridge, enlarge or modify the right of trial 
by jury under the constitution. Such rules shall become effective on such date, 
not less than thirty days, from the time of their promulgation by supreme judicial 
court as said court may specify. Thereafter, all statutes in conflict therewith shall 
be of no further force or effect. The statutes or parts thereof thus superseded shall 
be specified in, or with, the rules thus promulgated. This section shall not affect 
the authority of the several courts or classes of courts or the justices thereof to 
make rules, except that such rules shall not conflict with rules of the supreme 
judicial court.” 

Senate 542 was presented on behalf of the Committee of the 
Boston Chamber of Commerce and was supported by a number 
of representative bar association committees. It was also considered 
by the Judicial Council and the Council voted to support the bill, 
and the action of the Council was communicated to the legislature. 
Notes of the debate in the House leading up to the defeat of the bill 
appear in the Massachusetts Law Quarterly for April-June, 1939, 
(pp. 12-15). 


The Questions Raised by the Defeat of the Rules Bill 


The bill having been defeated, the question will arise to what 
extent and in what manner may progress in the judicial system be 
maintained under the existing constitutional authority of the court 
and under Chap. 213, §3, Chap. 211, §3, Chap. 220, §2 and Chap. 223, 
§16 without waiting for further legislation. This problem seems to 
call for the joint and co-operative consideration by the courts, by the 
Judicial Council and by committees of the bar in the public interest. 
It seems likely that the existing rule-making authority of the courts 
may be sufficiently broad to authorize improvement in various 
directions in the same way that it was found to authorize the adop- 
tion by the Superior Court of the pre-trial procedure and of the 
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jury-pooling plan in Suffolk County, which have saved so much time 
and expense both to the litigants and to the public within the past 
few years. It was first suggested before those plans were adopted 
that there should be legislation, but upon further study it was found 
that legislation was not needed. This fact was referred to in the 
debate in the House by some of the opponents of the Rules bill. 


THE FUNCTIONS OF THE JUDICIAL COUNCIL UNDER THE 
BIENNIAL AMENDMENT 
As provided in the act creating the Council, its purpose was the 
continuous study of the judicial system. The annual report is made 
to the Governor as a public document, and not to the legislature. 
The only way in which the reports have come before the legislature 
for their formal consideration has been by special message of the 
Governor transmitting the report to the legislature for that purpose. 
The public need of continuous study of the judicial system is 
constant regardless of the frequency of legislative sessions. The 
question arises as to the best method of securing co-operation in this 
continuous study of matters before the Council including matters 
referred to it by the legislature. It has been the annual practice of the 
legislature to refer various bills, or subjects, to the Council with a 
request for a report, ever since the Council was created in 1924. 
An illustration of this is found in Resolve Chap. 27 of 1925, which is 
quoted in the footnote on the first page of this report. While the 
Council was created for the “‘continuous study of the organization, 
rules and methods of procedure and practice of the judicial system 
. the work accomplished and the results produced by that 
system and its various parts,”’ the legislature has, from time to time, 
requested reports upon the subject matter of various bills relating 
to substantive law, rather than to the judicial system in its adminis- 
trative aspects. The Council has complied with these requests and 
has reported its views and recommendations or suggestions in order 
to be of assistance to the legislature so far as it was practicable with- 
out seriously interfering with the work for which the Council was 
primarily created. Four legislative requests of this nature have been 
received this year. 


The Nature of the Present Report 

As the matters thus referred have to do with proposed legislative 
action and as the legislature does not meet again until 1941, the 
Council feels that it will be helpful and in the public interest to 
explain at some length, not only these legislative problems, but also 
to call attention to a number of recommendations of the Judicial 
Council in previous reports which have not yet been adopted, either 
by the legislature or by the courts. We request comments and 
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suggestions from the bench and the bar and from members of the 
public in regard to any of these matters for the assistance of the 
Council in considering them. Accordingly, we call attention to a 
number of earlier recommendations of the Council and follow them 
with discussions of the legislative requests. We call attention, for 
convenient reference, to the history of the Judicial Council and its 
work since 1924, which was printed as Appendix A in the 14th 
Report (pp. 43-73). As there stated,— 


a“ 


. attention may well be called to the reminder, on page 23 of the 2nd Report 
of the Judicature Commission, ‘that in the development of a judicial system 
sudden changes of a very radical character . . . are not easily effected.’ Progress 
in a community with settled habits of thought of many years’ standing is gener- 
ally gradual in the administrative field. One of the functions of a judicial council 
is to submit the best proposals which they can think of to adjust this or that 
part of the judicial system, or of the methods of procedure, to meet the changing 
public needs of justice, as well as of the tax-payers who pay the public cost, not 
with the expectation that these proposals will necessarily be adopted forthwith, 
but in order that such proposals may be ready at hand as a basis for discussion 
and improvement when the public need is recognized sufficiently to stimulate 
action by the courts or the legislature.” 


This is illustrated in a striking manner by the fact, already 
mentioned in this report, that St. 1939, Chap. 257, was first recom- 


mended nineteen years before its passage and St. 1939, Chap. 341, 
was first recommended about twelve years before its passage. 


THE DISTRICT COURTS 

The problems of these courts still exist. They have been con- 
sidered not only by the council, but by various commissions and 
committees, whose reports are listed in the footnote on page 5. 
We adhere to our stated objectives—full-time judges, removed from 
non-judicial activities, and adequately paid. That is presently 
impracticable on a state-wide basis. We recommended such full- 
time service in fourteen of the larger district courts. The Judiciary 
Committee increased the number to twenty, including several which 
have not a sufficient work-load to call for full-time service of even 
one judge.* No legislation resulted, and much of the opposition 
rested on a fear of increased net cost, a position which calls for 
examination and analysis. 

The powers of the administrative committee were enlarged by 
Stat. 1939, Chap. 347, giving it supervision over the times for holding 
sessions, of opening court, and of the clerks’ office hours. We are 
informed that this grant of power has produced,with the co-operation 
of the district judges, marked results in increased serviceability of 
these courts as already explained on p. 7 of the report. 





*See House 2314 of 1939. 
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It is obvious, however, that this statute does not reach the real 
source of trouble—part-time judicial service. The practice by many 
special justices in motor vehicle tort litigation has been discussed 
for some years and many suggestions made about it. As no legisla- 
tion resulted and the practice continued, on December 27, 1938, the 
Council through its chairman sent a letter to the Chief Justice of 
the Supreme Judicial Court, calling the matter to the attention of 
the Court as follows: 


“A serious problem is presented by the fact that motor tort cases are accepted 
by some of the presiding justices and many of the special justices as a part of 
their private practice, and serious objection has been raised as to the propriety 
of such practice in view of the fact that they are called upon to hear these cases 
as magistrates. 

“Tt is our opinion that the foregoing matter can more properly and wisely 
be cared for by rules promulgated by your court than through legislation. The 
latter opens the way for dispute, ill-founded statements and some measure of 
disrepute for the courts.” 


The Council then suggested, in the letter, a draft rule for the 
consideration of the Court as follows: 


Draft of Rule Submitted to the Court 


“ORDERED By the justices of the Supreme Judicial Court that beginning 
with the first day of April in the year of our Lord one thousand nine hundred 
and thirty-nine, no justice of a district court shall be retained or employed 
or shall practise as an attorney in any action of tort arising out of the ownership 
or operation of any motor vehicle or in the adjustment, settlement or disposition 
of any claim for damages arising from or as a result of a motor vehicle accident, 
and that no special justice of a district court shall be eligible to hear any action 
of tort arising out of the ownership or operation of any motor vehicle if he shall 
be retained, employed or shall practise as an attorney in such branch of the law. 

“This rule shall not be applicable to the justice or special justice of any 
district court where the population of such court according to the last preceding 
state or national census shall be less than twelve thousand people. 


In support of this rule the Council submitted, in the letter, the 
following: 


Statement to the Court in Support of the Draft Rule 


In the report of the Committee on Joint Judiciary (1938)* appears the following: 

‘The evil results of having judges engage in private practice are particularly 
marked in motor tort cases. Due to the compulsory insurance law, these 
cases are usually defended by insurance companies. A part-time judge might 
find himself in the position of seeking a settlement with a lawyer representing 
an insurance company one day, and then hearing as a judge a case defended 
by that same insurance company the next day. 

‘The embarrassment of insurance counsel in trying before a judge with 
whom he is negotiating a settlement in another motor tort case, and the 
chagrin of a plaintiff’s attorney in trying a motor tort case before a judge 





*House 1719 of 1938, Mass. Law Quart. Prelim. Supp. for April-June, 1938. 
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real who, in his private practice, defends such cases for insurance companies, are 
any easily understood. - 

aod The Supreme Judicial Court has taken cognizance of some of these difficul- 
rs ties and has adopted two rules, one prohibiting a district court judge (either 
sla- presiding or special) from practising as an attorney on the criminal side of 
the any court in the commonwealth; and the other prohibiting special justices 
> of from practising civilly in their own courts, except when their court serves a 
1 of population of less than twelve thousand people. 

‘These rules do not cure the evils described above. They merely prevent 
pted some of the most flagrant cases. They do not take the judges out of motor 
t of tort litigation. Even in his own court, a special justice may employ another 
riety attorney to bring or defend a motor tort case, and remove it, and may then 
ases appear in the Superior Court. This, we are informed, is often done. Also, we 

have no doubt that a number of justices and special justices who do not them- 
isely selves try motor tort cases are partners in firms whose practice includes such 
The cases.’ 
re of 


“We agree with the committee that one of the most prolific sources of criticism 
to-day is the practice by presiding and special justices in the motor tort field. 
the It is our opinion that this criticism could be eliminated. The present situation 
is analagous to that prior to the promulgation of the rule by your court with 
respect to practice by special justices in their own courts.” 


“Tn a recent report, it was said: 


heed ‘It is pretty generally admitted that judges and special justices of the 
oyed district courts should be disentangled from the practice of handling motor 
ship vehicle tort actions and cases for plaintiff or insurance companies and also 
ition that they should not appear as paid lobbyists. . . . Both practices tend to 
lent, lower the courts in public confidence. 

tion ‘Both have been criticized and condemned in arguments heard and read 
shall by us in the course of our investigation. These grievous conditions should 
lew. be brought to the attention of the Supreme Judicial Court.’ 

Ped “With this statement, we are in accord. We feel that your court would be 
ding 


doing a very great service to the district courts if you promulgated a rule for- 
bidding all practice by justices in the motor tort field and making special justices 
the ineligible to hear such cases if they practise in that field. It may seem that 
there should be one rule for justices and special justices alike. It is our feeling, 
however, that, as applied to special justices, such a rule would be too exacting 
and result in injustice and the loss of some good men; whereas, if the distinction 


ving: is made as indicated, simply making the specials ineligible, there can be no 
larly legitimate criticism. 

“0 “For practical reasons, the rule should exempt the officials in District Courts 
aes serving a population of less than twelve thousand. 

nded “This letter is submitted by direction, and on behalf, of the Judicial Council. 
with | Yours respectfully, 

l the | ices ar 

allan FRANK J. DONAHUE, 





Chairman. 











16 JUDICIAL COUNCIL P.D, 144 


We also call attention to the following statement in our last 
report (pp. 19-20): 

“The special justice system has, in general, worked well and business has 
been dispatched expeditiously. A few men, however, in violation of propriety 
began to capitalize the title. This development was contemporaneous with the 
growth of motor tort litigation. The Executives not fully understanding the 
trend made some unfit appointments. These appointees carried into office a 
sense of commercial value attached to title and a not always keen sense of 
propriety. 

“Tn an attempt partially to meet these unfortunate developments, two rules 
were promulgated by the Supreme Judicial Court. One forbade the appearance 
as counsel in any criminal case of either a justice or special justice. The other 
prohibited the special justices from practice on the civil side in their own courts. 
Thereafter an attempt was made before the legislature to place the special 
justices on a salary basis. That effort failed. 

“Tt has been increasingly clear that the various factors named and the character 
and activities of certain special justices (fortunately few in number) have aroused 
sharp criticism not alone of the individual but of the courts themselves. It has 
become necessary, in fairness to all and in order to maintain the confidence of 
the public in the courts, to make some adjustments. We are not disposed to 
hold the system to be utterly archaic and urge its entire abolition nor can we 
under present conditions wholly dispense with these services. Primarily it seems 
to us the immediate objectives should be to seek to improve the type of future 
appointees, to reduce the number to more manageable form and adequately to 
compensate those for their services. 

“The first is unattainable without the co-operation of the governors. We 
cannot too strongly urge fitness and character for these positions. The second 
can be accomplished, painlessly, at least, only by a gradual reduction in number 
through death and resignation. We support the idea that no new appointments 
should be made until each court now being served by two is reduced to one and 
each court with three has two only. The ultimate aim and ideal should be, so 
far as possible, to substitute a full-time special in each court. The third objective 
should be some form of compensation fair to the officials and to the public. 
This is a difficult problem.” 


The Council is continuing its study, but reserves further comment 
for its next report, since the legislature will not assemble in 1940. 

As in previous reports, we append a chart in Appendix B prepared 
by the Administrative Committee showing the volume of the 
business of the District Courts (facing page 66). A comparative 
analysis follows. 
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DISTRICT COURT BUSINESS, 1933-1939. 
A Five Year Comparison oF YEARS FROM 
OcToBER 1 To SEPTEMBER 30, INCLUSIVE 


(This table does not include the business of the Boston Municipal Court) 





1933 1934 1935 1936 1937 1938 
to to to to to to 
1934 1935 1936 1937 1938 1939 





Civil writs entered...... 70,797 80,056 74,560 75,680 82,715 80,998 
Contract............ 34,859 32,036 28,144 27,890 30,271 30,968 
Tort. . alos 21,286 32,403 30,813 32,260 35,886 34,016 

Summary —— (E ect. ) 13,514 14,651 14,267 14,707 15,596 14,770 
All other cases....... 1,138 965 1,336 823 962 1,244 

Removals to Sup. Ct..... 3,626 8,887 10,406 13,065 14,595 13,334 

Reports to App. Div.. .. 317 339 337 312 267 294 

Appeals to S.J. C...... 38 42 59 38 36 24 

Supplementary Process . 10,034 9,038 9,701 11,067 16,029 17,652 

Small Claims.......... 22,656 22,881 21,453 23,533 30,181 38,557 

Criminal cases begun ... 162,402 159,273 155,560 157,869 149,569 149,937 

Criminalapp.toSup.C.. 7,615 7,026 5,765 5,050 5,375 4,867 

Drunkenness........... 74,849 71,542 70,223 72,925 65,147 63,361 


Op. under inf. intox. Be. 5,446 5,451 5,099 5,532 4,613 4,409 
Total automobile cases.. 44,160 46,475 50,023 45,762 47,694 48,568 


’ 


Int. liquor cases........ 1,832 844 727 574 485 389 
Juv. cases under 17 yrs... 7,281 6,887 5,680 6,524 5,834 6,270 
Total motor tort cases. . ... 27,800 20,568 28,081 31,588 29,585 
Total removals by pl: aintiffs. 3,432 4,967 6,456 6,851 6,230 
Total removals by defe nduat.. ; 4,277 3,850 4,929 6,175 5,470 
Total removals by both....... 52 108 115 50 51 





Total rem. of motor tort cases 7,761 8,925 11,500 13,076 11,751 





TRIAL JUSTICES 

Under St. 1938 ce. 324 the Administrative Committee of the 
District Courts has compiled from the reports of the ten trial justices 
the table in Appendix B on page 68, showing more fully than before 
the nature of the criminal cases heard by them. Trial justices have 
no civil jurisdiction. They are justices of the peace “designated” 
by the Governor for periods of three years under G. L., c. 219, §1 
which provides that they “may” be so “designated and com- 
missioned”’ in the ten towns listed below*. If no designation is thus 
made in any of the towns, the business of that town goes to the 
court of the district in which the town is situated.** 





*Andover, North Andover, Barre, Hardwick, Hopkinton, Hudson, Ludlow, Marblehead, Nahant, 
Saugus 
**This law resulted from the report commission of 1916 (Senate Doc. 347 of 1917) 
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RECOMMENDATIONS AND SUGGESTIONS IN EARLIER REPORTS WHICH 
Have Not Yet Been ADOPTED AND AS TO WHICH 
SuGGESTIONS ARE REQUESTED BY THE COUNCIL 

(Some of these recommendations or suggestions may be within the 
rule-making authority of the courts without legislation.) 


Entry Days for Criminal Appeals 

Nineteen years ago, the Judicature Commission, of which the 
late Judge Sheldon was Chairman, recommended a weekly, instead 
of a monthly, return day in the Superior Court for the entry of 
appeals from District Courts in criminal cases. The Judicial Council 
has renewed this recommendation for practical reasons in what they 
believe to be the interests of justice, as explained in the 12th Report 
(p. 47), the 13th Report (pp. 23-24), and the 14th Report (p. 28). It 
is stated in a recent article, quoted in the Council Reports, that 
under the present system of monthly return days, ‘‘It is not unusual 
to see the criminal courts (in Suffolk County) closed by the 20th of 
the month because of lack of business and at the same time find 
several hundred men waiting in jail to be tried.””. This means that 
the monthly entry day reduces the efficiency of the court. 

We renew, with emphasis, the recommendation for a weekly 
entry day and invite the reaction of the bench and bar on this 
subject. 

Procedure as to Accessories After the Fact 

In the 12th Report (pp. 43-47), in the 13th Report (p. 23), and 
again in the 14th Report (pp. 26-28), the Judicial Council has 
recommended a change in the statute relative to accessories after 
the fact. At common law, only a wife was exempted from punish- 
ment for this offence. Since 1836, the statute, the history of which 
was explained in the 12th Report, has exempted not only a wife or a 
husband, but any one “by consanguinity, affinity or adoption, 
the parent or grand-parent, child or grandchild, brother or sister 
of the offender.”’ It has been suggested that this list of exemptions 
is too broad and that when combined with the procedural difficulty 
which faces the prosecution provides ‘‘a standing invitation to the 
ingenious criminals with modern training under modern conditions 
to take advantage of it.” The procedural difficulty is that under 
the statute the government is required to prove a negative without 


any positive evidence from the defendant as to these varied possible. 


relationships. 

The situation presents two questions: one, whether the exempted 
relationships should be narrowed, and the other, whether under the 
present statute or any modification of it the defendant should be 
required to prove the relationship relied on as an exemption, or, at 
least, file in advance of trial a notice of the alleged relationship relied 
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on; and that unless such notice is filed there shall be a presumption 
that such relationship does not exist. 

The Council, in the 14th Report (p. 27) submitted two alternative 
drafts. The working of the existing law is illustrated by Com. »v. 
Sokorolis, 254 Mass. 454 at p. 458 and in Com. v. Wood, 1939 
Adv. Sheets 297. 


Privileged Conversations in Domestic Relations Cases 
In the 2nd, 4th and 7th Reports of the Council, a reeommenda- 
tion was made to allow testimony of a husband or wife as to private 
communications in domestic relations cases generally, as they have 
been allowed, ever since 1911, in nonsupport cases in the District 
Courts. We invite comment. 


Third Party Procedure 

In the 12th Report in 1936 (pp. 49-54) at the request of the legis- 
lature, the Council made a report on the subject of third party 
procedure, giving the history of the practice in the Federal Courts 
and the English Courts and submitting a draft act providing for 
such procedure with leave of court and not as a matter of right, as 
had been suggested in a proposed bill. 

The act then recommended is printed below in a footnote.* 

Since that time the new Federal rule on the subject (Rule 000) 
applicable to proceedings other than Admiralty cases, has been 
adopted for the United States Courts. As the procedure developed 
in the Federal Admiralty Courts as a matter of judicial practice 
without legislation, this subject may be within the existing rule- 
making authority as recognized by statute and we suggest its con- 
sideration from that point of view. Some of the problems arising 
in the application of the federal rule are discussed in the American 
Bar Association Journal for October 1939, p. 858. 


The Reporting of Decisions 
We call attention to a recommendation in the 14th Report (pp. 


8-10) for a change in the statutory functions of the reporter and in- 
vite comment. 





*Section 1. Section three of chapter two hundred thirteen of the General Laws is hereby amended 
by adding at the end thereof the following new paragraph: 


The Supreme Judicial Court and the Superior Court may also provide rule for procedure in such 
classes of actions at law as they may deem advisable in the interest of justice by which a defendant 
may petition with, or without, notice to other parties as the court may determine for leave of court 
to bring in any other person who may be partly or wholly liable either to the plaintiff or to the petition- 
ing defendant by way of remedy over, contribution or otherwise, or whether in contract or tort, growing 
out of the same matter. Such rule may provide for the time within which such a petition may be filed, 
the nature of the allegations and of the evidence by affidavit or otherwise to be presented in support 
of such allegations, and the process to issue, directions as to service, the trial of issues together or 
separately and the entry of appropriate judgme nts and executions including judgment and execution 
against one or more defendants primarily and one or more secondarily or between defendants and 
for any other details of practice in connection with such procedure as justice may require for the purpose 
of adapting the third party procedure under the admiralty rules of the United States Courts to cases 
at law so far as applicable. 


Section 2. The Municipal Court of the City of Boston and a majority of justices of other district courts 
also may make rules for such procedure in like manner as other rules for civil actions in said court are made. 
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The Judicial Council, in its 3rd Report in 1927, said (at p. 53): 

“There is a widespread feeling at the bar with which we sympathize, that there 

are many cases which might be disposed of by memorandum decisions—and that 

much time of the judges could be saved and the number of volumes of printed 

reports be lessened, if, in accordance with the practice of the United States 


Supreme Court and other courts, such memorandum decisions were frequently 
handed down.” 


This was the original intention of the Legislative Committee of 
1859 as appears from its report (House Doce. 120 of 1859, pp. 14-15). 
That committee said: 

“Any legislation that tends to secure speedy decisions and concise statements 
of legal principles, in the present age of inflated general and legal literature, will 
be hailed with enthusiasm by the profession and the people... the public 
and the profession would be quite satisfied with such opinions, as a learned and 
intelligent court like ours should be content to give in the form of a rescript.” 


This peculiarly modern suggestion made 80 years ago, did not 
mean, of course, that fuller opinions should not be written in cases 
of first impression, cases in which the authorities are conflicting or 
obscure in their meaning so that the law is uncertain, constitutional 
questions of far-reaching importance if not clearly settled, cases in 
which the court decides to over-rule or clearly modify prior deci- 
sions, or occasional cases which for some reason are of great public 
importance and call for more extended opinions to develop the law 
and guide the profession and the community in future. It merely 
means that many cases could be more concisely and promptly de- 
cided with less expense for every one in time, labor and money in 
the use of the reports. 

The Council recommended in the 14th Report the draft act in the 
footnote below.* 

The suggested act follows in general the suggestions in the 3rd 
Judicial Council Report. However, further changes are made in 
the new Section 64. Requirement of publication of tables of cases 





*Section 1. Section 8 of oe 211 of the General Laws is here 
and substituting therefor the following: 


by amended by striking out said section 


The Full Court as soon as may be after the decision of questions submitted to it make a rescript 
which shall contain a pri der, direction, judgment or decree for the further disposition of the case 
and a brief statemen it 0 f the grour Is and re a ns for the decision if no opinion shall have been written 
and filed in the case; or it may by a writ of certiorari or other proper process re move the record of the 
case, or order it to ie removed, into the Supreme Judicial Court, there enter judgment, and remand 
the record to the court from which it was removed to carry such judgment into effect, or instead 
thereof, the Full Court may order a new trial or further proceedings at the bar of the Supreme Judicial 
Court, or order sentence to be awarded or execution issued in said court. 

Section 2. Section 9 of Chapter 211 of the General Laws is hereby repealed. 
Section 3. Section 64 of Chapter 221 of the General Laws is hereby amended by striking out said section 
and substituting therefor the following: 








Section 64. Preparation of Reports. He shall attend the law sittings of the court unless excused there- 
from by the Chief Justice and shall prepare for publication the opinions of the court in all cases in which 
opinions are filed by the court, with suitable head notes and indexes and shall furnish them to the pub- 
lisher and superintend the correction of the rescript, proof reading and publication thereof. The reports 
of opinions in all cases in which opinions shall have been filed before September first in each year shall 
be published within ninety days thereafter. 
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is omitted. Presumably this refers to the tables of cases cited in 
the volume. From our experience we do not believe that this table 
is used enough to warrant the expense and space required for its 
publication. The present statute provides that the reporter “shall 
in his discretion report the several cases more or less at large accord- 
ing to their relative importance so as not to unnecessarily increase 
the size or number of the volumes of reports.” It would seem that 
this sentence was never needed. A competent reporter would com- 
ply with it anyway and an incompetent one would not know how to. 
Also if the requirement is to be changed to printing only the opinion 
when filed by the court, the court itself would be able to use its 
discretion about the length of opinions and the number of opinions 
and the reporting of cases requiring opinions, so that the result 
aimed at in this section would be accomplished by the court itself 
without the need of any clause in the statute. 

As already stated we invite comment. This question touches 
the suggestion for an appellate session of the Superior Court dis- 
cussed later in this report, for if a workable appellate session were 
established the number of cases reported in the official reports should 
be materially reduced. 


Organization of the Bar 


The continued progress of the movement for a fully organized 
state bar, is shown by the recent addition of Texas and Wyoming 
making a total of twenty-three states thus organized.* This subject 
with several drafts for legislative action was referred to the judicial 
Council in 1937 with a request for a report. For the reasons stated 
in the 13th Report (pp. 35-39), the Council opposed the bills for 
legislative integration of the bar and made the following recom- 
mendation. 

“It seems to us that a resolve requesting the court to act is the proper legis- 
lative proceeding under the constitution, and accordingly we recommend the 
following: 

Resolved, In order to promote the public interest in the administration of 
justice, in the interpretation of the laws, and in the bar of the Commonwealth 
as a body of officers of the court, the Supreme Judicial Court is hereby requested 
to provide, by rules, for the organization of all present and future members of the 
bar of this Commonwealth, as a self-governing body subject to the constitutional 
authority and rules of said court, to be known as the Bar of Massachusetts.” 
This recommendation was based on the recognition of the con- 

stitutional authority of the Supreme Judicial Court to provide for 
the organization of the bar without a statutory mandate, but with 
the assistance of the bar itself. As the discussion of the subject 
seems likely to continue in Massachusetts as elsewhere, we think 
this constitutional aspect of the matter should be borne in mind. 





*See Journal of American Judicature Society for December, 1939. 
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Minor Settlements 
In the 14th and several earlier reports was the following recom- 
mendation: 
DRAFT ACT TO PROTECT MINORS 

If a minor is injured under circumstances which give rise to a claim for personal 
injuries, no settlement of said claim for a sum in excess of $500. or payment of a 
judgment or execution therefor in excess of said sum shall release the defendant 
or satisfy said judgment or execution unless and until paid to a legal guardian 
of said minor. 


We invite comment. 


REPORTS REQUESTED BY THE LEGISLATURE 
1. SLANDER BY Rapio (HovusE 2402) 


By joint order, adopted in the Senate on July 26th and in the 
House on July 31st, the legislature provided that: 


“. . . the Judicial Council be requested to investigate the subject-matter of 


current House document numbered twenty-four hundred and two, relative to 
slander by radio, and related matters, particularly with reference to the advisa- 
bility of repealing the distinction between slander and criminal libel, and to include 
its conclusions and recommendations in relation thereto, with drafts of such 
legislation as may be necessary to give effect to the same, in its annual report for 
the current year.” 


A bill numbered House 901 was referred to the Committee on 
Constitutional Law which reported instead, the bill numbered 
House 2402 referred to in the joint order. House 2402 reads as 
follows: 

“An Act Relative to Slander by Radio 

Chapter two hundred and seventy-two of the General Laws, as amended, is 
hereby further amended by adding at the end the following:— 

Section 104. Any person who himself or through his agent makes orally by a 
radio broadcast a statement about another person which is slanderous per se, 
shall be subject to the same punishment as if he had published the same statement 
in writing, and truth shall be a defence to the same extent as in a civil action for 


slander.” 


House 901 provided for civil and criminal liability, not only of 
the speaker or his agent, but of the ‘‘owner or operator of the broad- 
casting station’”’ under certain circumstances. 

We have conferred with certain members of the Senate and 
House and others actively interested in the subject. We have 
examined the statutes of various states and judicial opinions and 
other discussions of the common law of libel and slander as applied 
to defamation by radio. References are given in a footnote.* 

The frequent abuse by speakers of the opportunities for defama- 
tory remarks offered by the radio is a matter of common knowledge. 
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The problem appears to arise most frequently in connection with 
political speeches of candidates during a campaign, but it is likely 
to arise unexpectedly in any radio speech. What, if anything, can 
be done to check it which will not breed other undesirable problems? 
Should there be legislation subjecting the speaker, the employer of 
the speaker or the broadcasting station, or all three, to penalties or 
new civil liabilities? 

We have reached a tentative conclusion and as the legislature 
does not meet again until 1941, we state it and request criticism 
and suggestion in regard to it for consideration by the Council prior 
to its annual report in 1940. 

So far as extending the civil or criminal liability of a broadcasting 
station is concerned, we do not recommend it. As stated in one of 
the most recent opinions a few months ago, by the Supreme Court 
of Pennsylvania, “Radio broadcasting presents a new problem, so 
new that it may be said to be still in a state of development and 
experimentation. It was not conceived nor dreamed of when the 
law of libel and slander was being formulated’. There has been a 
marked difference of opinion as to whether the law of defamation 
applicable to newspapers, regardless of negligence, or the law of 
negligence governs such stations. As pointed out in the Pennsylvania 
case referred to,* the American Law Institute, in its Restatement of 
the Law of Torts, in §577 (15) stated the general rule: 


“Publication of defamatory matter is its communication intentionally or by a 
negligent act to one other than the person defamed.” 


To this is appended, in Comment (g), the following caveat: 


“The Institute expresses no opinion as to whether the proprietors of a radio 
broadcasting station are relieved from liability for a defamatory broadcast by a 
person not in their employ if they could not have prevented the publication by 
the exercise of reasonable care, or whether, as an original publisher, they are 
liable irrespective of the precautions taken to prevent the defamatory publication.” 


This caveat appears to have been adopted after full discussion, 
on the ground that the decided radio cases were insufficient in num- 
ber to require the acceptance of an analogy presenting such serious 
practical and legal difficulties. 

So far as we are aware, the question has not been decided in 
Massachusetts. As the Federal government regulates the licensing 
of stations as instruments of interstate commerce, there are serious 
questions as to the constitutional power of a state to subject them 
to special statutory liabilities of the state. Aside from that aspect 





*Summit Hotel Co. v. National Broadcasting Co., 8A (2d), 302 (Pa.) St. decided September 8, 1939. In 
that case, the speaker, without the slightest warning to any one, referred to the plaintiff's hotel as “a 
rotten hotel.”” The court held that the broadcasting station was not liable. The opposing view is stated 
by Professor Vold in an article in 2 Journal of Radio Law, 673; cf. an article by John W. Guider in the same 
volume, p. 708; and note in Harvard Law Review for November, 1939, p. 143; and 20 B. U. Law Review 154. 
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of the matter, so far as criminal penalties are concerned, they cer- 
tainly should not be applied to cases where there was no chance to 
prevent the remarks. 

The problem seems to reduce itself to the question of abolishing 
the distinction between slander by radio and libel for the purposes 
of the criminal law as applicable to the speaker and his principal. 
For the purpose of civil liability the speaker and his principal are 
liable for slander whether over the radio or otherwise. 

We think there is a marked difference (even if it be called one of 
degree) between spoken defamation within the reach of a man’s 
voice, even with loud speakers, and radio defamation which has no 
limits and is more far-reaching than newspapers. The old reason 
given for the common law offense of criminal libel was the tendency 
to lead to a breach of the peace and thus a threat to public order. 
That reason hardly applies to radio defamation, but we think the 
possibility of limitless defamation provided by modern science fur- 
nishes a new reason for a modern law of libel to protect the public 
so far as reasonably possible from the demoralizing influences of 
unrestricted world wide opportunities of indiscriminate defamation. 

The value of any attempt to check the abuse lies mainly in its 
self executing character of a warning of consequences. If the con- 
sequences of defamation by radio are to be extended, we see no 
reason why they should not be extended to the man who uses an 
agent to speak the words. 

We do not understand that the Federal power over interstate 
commerce prevents a state in the exercise of its police power from 
imposing civil or criminal liability on defamers within its borders 
merely because they utter their defamations over a station holding 
a federal license, provided that Congress has not itself entered the 
field for the regulation of liability for defamation by means of the 
instruments of interstate commerce. 

In the Minnesota rate cases (230 U. S. 352, at pp. 399-400), 
Mr. Justice (now Chief Justice) Hughes stated the law as follows: 


“The grant in the Constitution of its own force, that is, without action by 
Congress, established the essential immunity of interstate commercial inter- 
course from the direct control of the States with respect to those subjects em- 
braced within the grant which are of such a nature as to demand that, if regulated 
at all, their regulation should be prescribed by a single authority. It has 
repeatedly been declared by this court that as to those subjects which require 
a general system or uniformity of regulation the power of Congress is exclusive. 
In other matters, admitting of diversity of treatment according to the special 
requirements of local conditions, the States may act within their respective 
jurisdictions until Congress sees fit to act; and, when Congress does act, the 
exercise of its authority overrides all conflicting legislation.” 


The Federal Communications Act of 1934 (which appears in 
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Title 47 of the 1934 edition of United States Code) provides in §326 
that: 


“Nothing in this chapter shall be understood or construed to give the Com- 
mission the power of censorship over the radio communications or signals 
transmitted by any radio station, and no regulation or condition shall be pro- 
mulgated or fixed by the Commission which shall interfere with the right of 
free speech by means of radio communication. No person within the jurisdiction 
of the United States shall utter any obscene, indecent, or profane language by 
means of radio communication. (June 19, 1934, c. 652, §326, 48 Stat. 1091.)” 


By this section, Congress appears to have expressly refrained 
from dealing with “free’’ speech by radio except to prohibit “‘obscene, 
indecent or profane language”’ subject to penalty by §501 or §502. 

This failure to regulate liability seems to leave that matter within 
the police power of the states so long as the ezercise of that power 
does not interfere with what Congress already has done. 

We believe that the creation of, or change of, liability for defama- 
tion within its borders is within the power of a state at least until 
Congress acts on the subject. To attempt to implement the liability 
statutes by requirements that a station shall keep transcripts and 
records of a certain kind, as was originally suggested in House 901, 
would be of doubtful validity because of the Federal Communica- 
tions Act. 

Accordingly, we make a tentative recommendation for discussion 
substantially as provided in House 2402, but in the slightly differing 
language of the opening lines of House 901, and submit at this time 
for public criticism the following: 


DRAFT ACT 
Whoever, by himself or by his agent, makes a statement by radio broadcast 
which if published in writing would be a libel, shall be deemed to have made 
and published a libel, and shall be civilly and criminally responsible therefor 


according to the same provisions of law, practice and procedure as in other 
proceedings for libel.* 


2. INTERMEDIATE APPEALS 
By Resolves, Chapter 17, the legislature requested the Judicial 
Council: 


‘ 


‘, . « to investigate the subject matter of” [House 1355] “relative to providing 
for an appellate court, establishing its jurisdiction and providing for appeals 
therefrom to the supreme judicial court, and to include its conclusions and 
recommendations in relation thereto, with drafts of such legislation as may be 


necessary to give effect to the same, in its annual report for the year nineteen 
hundred and forty.” 





*Note. The wording of G. L., Chap. 231, § 93, does not appear to need any change in phraseology in 
order to make it applicable to radio defamation in providing the defendant with the right to offer the 
publication ofa retraction in litigation of damages, 
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This matter deserves the study of both bench and bar. As a 
basis for such study, we submit suggestions received and ask for 
comment and other suggestions. 

The bill referred to (House 1355) provided for the creation of a 
new, separate appellate court with a chief justice and five associate 
justices to sit in divisions for hearing of intermediate appeals from 
all courts below the Supreme Judicial Court. At the hearing before 
the Judiciary Committee, the petitioners abandoned that plan and 
supported the plan for an Appellate Division of the Superior Court 
to act as a sieve for the Supreme Judicial Court and provide those 
litigants who wished to appeal for a decision by more than one man, 
an opportunity for such an appeal similar to that offered by the 
Appellate Divisions of the District Courts which have been in effec- 
tive operation for many years, first in the Boston Court since 1912 
and since 1922 in other district courts also. 

We are strongly of the opinion that if intermediate appeals are 
provided for they should be heard by an appellate division of the 
existing court, and not by a new court. Multiplication of separate 
courts is opposed to the policy of greater unification needed for the 
effective administration of modern business. 

These suggestions of intermediate appeals were discussed by the 
Judicial Council in its 8rd Report in 1927 (pp. 45-46) as follows: 


“The suggestion that an intermediate appellate court or division be created 
for the relief of the Supreme Judicial Court deserves and has received our most 
careful consideration. It may be that this will prove to be the only solution of 
the difficulty. It is the method which was adopted in 1891 to relieve the pressure 
upon the Supreme Court of the United States, and it is the method which has been 
adopted in most of the larger states. We hope that it may not be necessary 
to take this step in Massachusetts. While the appellate divisions of the Muni- 
cipal Court of the City of Boston and the other District Courts have proved 
most valuable and have completely justified their creation, the problem is very 
different in the Superior Court. If an appellate division of that court were to be 
created, or an independent Appellate Court were to be established, it would 
obviously be necessary to provide that its decisions in most cases should be 
final, as otherwise we should have the admitted evil of successive appeals. If the 
decisions of the intermediate court or division were made final in many cases, 
presumably the opinions of that court would have to be published and we should 
thus have a second series of reports. Such an arrangement is not satisfactory and 
we think should be avoided except as a last resort. If there are other reasonable 
expedients, they should first be tried.” 


Certain disadvantages of intermediate appellate tribunals were 
pointed out in the careful study of their operation by Professor 
Sunderland, which was reprinted in Appendix D of the 3rd Report 
(p. 114). 

Under present, and probable future, economic conditions, the 
main reasons in favor of such a division seem, first, the advisability 
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of a prompt, inexpensive opportunity for litigants, for whom the 
courts exist, to satisfy the natural, and probably irrepressible, desire 
of many parties to obtain the judgment of more than one judge, and, 
second, the importance of relieving the Supreme Judicial Court of 
many cases which would stop in appellate division. The main 
reasons against the proposal seem to be the burden on the parties, 
and the public, of successive appeals in an uncertain volume of cases 
and the uncertainty of the law which has to some extent resulted 
from systems of intermediate appeal. 

We are not sure that the danger of successive appeals in any large 
number of cases is so great as is suggested in the passage quoted or 
that it outweighs the possible advantages of an appellante division. 

The objection of uncertainty in the law was forcibly stated by 
Mr. McClennen in statement in Appendix D of the 3rd Report of 
the Judicial Council (pp. 141-142) as follows: 


“The decisions of an intermediate court of appeals will not satisfy litigants 
as well as those of the highest court. Its effect upon the settlement of the law is 
distinctly bad. Its decisions will be binding on the trial courts, however strong 
the conviction that they are wrong. At the same time, there will remain the 
doubt as to whether the law has been properly declared and whether there is 
any prospect that the question will get before the court of last resort later with 
the result that the trial courts will find that they have, under compulsion, been 
proceeding on erroneous principles. One or two illustrations—not by any means 
sporadic—are referred to. In February, 1923, the Appellate Division of the 
Supreme Court of New York erroneously decided a question of law (204 App. 
Div. 447). The case was returned to the Trial Term which felt compelled to 
follow the decision of the Appellate Division. Other cases were decided on the 
strength of it. When the first case came again from the Trial Term to the 
Appellate Division, the same decision was reached again. A dissent made it 
possible to carry the case to the Court of Appeals. On July 9, 1926, that court 
decided the case reversing the Appellate Division (243 N. Y. 295; 153 N. E. 79). 
There is no knowing how many cases in the trial court had been disposed of on the 
strength of the erroneous decision during the period of more than three years 
when it was the law of New York as declared by the highest court, before which 
the question was likely to come. During this time there was this authority 
preventing the trial courts from exercising their own judgment unfettered by 
decision of a higher court and with knowledge, at the same time, that the prin- 
ciple had not been established by decision of the court of last resort. 

“A more striking illustration exists in the Federal Courts. In 1903 the Circuit 
Court of Appeals for the Seventh Circuit decided on important question of patent 
law and public policy (123 Fed. 424). The court deemed the question in sub- 
stance already decided by the decision of the Circuit Court of Appeals for the 
Sixth Circuit, rendered in October 1896 (77 Fed. 288). The decision of 1903 was 
followed in more than a dozen reported cases in the District Courts, the Circuit 
Courts and the Circuit Courts of Appeal of that and other circuits. The decisions 
were acted upon by many lawyers in advising clients and in the preparation of 
contracts. Ten years later, in 1913, the question got to the Supreme Court of the 
United States. That court held the law to be contrary (229 U.S. 1) to what had 
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been laid down by the Court of Appeals ten years before. The difficulty was not 
due to the inferiority in quality of the judges in the Circuit Court of Appeals 
to those in the United States Supreme Court. It is inherent in a system which 
provides courts speaking with the authority of courts of appeal, rendering 
decisions which must be followed by lower courts although those appellate courts 
are not in a position to announce the law with finality. The cases referred to 
show this.” 


The same difficulty under the English system of appeals, has been 
commented on in recent years by Claud Mullin’s “In Quest of 
Justice.”” (Chapter V). 

It has been suggested to us, however, that there may be various 
methods of minimizing this uncertainty in the law. In the first 
place, many personal injury cases, which would probably stop in an 
appellate division, would not cause such uncertainty as they do not 
involve ordinarily many uncertain questions of law and such as 
there are would be pretty sure to be carried up to the court of last 
resort by some one. In the second place, it may be provided that 
if both parties wish to go directly to the court of last resort without 
an intermediate decision they can do so. In the third place, it has 
been suggested that a decision of the appellate division should not 
have the compulsive force of precedent in the Superior Court, aside 
from the persuasive force of its reasoning. An appeal in a case in 
which the soundness of a decision of the appellate division is in- 
volved should, by agreement of parties, or by direction of the pre- 
siding judge in his discretion, be carried directly to the Supreme 
Judicial Court, or reported to said court by the appellate division 
with, or without, an intermediate hearing. 


This suggestion is based on the view that, under modern condi- 
tions with the obvious possibilities of mistakes even by an appellate 
tribunal which are recognized by such tribunals themselves as well 
as by others, such a modification of the doctrine of stare decisis as 
applied to decisions of an intermediate appellate tribunal is not 
unreasonable; that courts of last resort overrule themselves at times; 
and that if a single judge of ability, after full argument and con- 
sideration, disagrees with an appellate body of his own intermediate 
court he may contribute to the more prompt development and 
greater certainty of the law. It is suggested to us that the whole 
common law doctrine of stare decisis has been criticized from many 
angles; that there is no reason why it should be treated as some- 
thing beyond reasonable regulation; that the reason for the doctrine 
has been the idea that it makes the law certain, but if it is applied 
by intermediate courts in such a way as to render the law uncertain 
in the manner pointed out by Mr. McClennen, it should be modified 
in such a way as to accomplish its original purpose more effectively 
under modern conditions. 
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Does this proposal contain a practical answer to the objection of 
Mr. McClennen? That it is an experiment is no objection, if it is 
reasonable, because experiments in the judicial system are essential 
to progress. It is suggested to us that the controlling consideration 
seems to be the need of providing an opportunity for a prompt, in- 
expensive appeal, with as little technicality and red-tape as possible, 
and without printing, from the decision of one judge, and that the 
probable increase of public confidence in the courts from the exist- 
ence of such an opportunity may result in more justice than an 
extreme adherence to, or extension of, the doctrine of stare decisis. 
Under such a plan a decision by the appellate division would be a 
“source of law”’ for a single justice, rather than a binding precedent. 

The story of the creation of the Federal Circuit Court of Appeals 
in 1896, as a result of twelve years’ discussion in the American Bar 
Association, in order primarily to break the docket of the Supreme 
Court of the United States Supreme Court, is told by Professor 
Radin in his account of the achievements of the American Bar 
Association in the American Bar Association Journal for November 
1939. The discussion ranged about a number of proposals, unknown, 
or forgotten, by most of us, including suggestions for reorganizing 
the Supreme Court of the United States. The movement for the 
appellate divisions of our Massachusetts District Courts lasted 
about the same length of time, but was for the purpose of developing 
more effective trial courts and avoiding double trials. 

The proposal for an appellate division of the Superior Court has 
the double purpose of relieving the Supreme Judicial Court and 
also of making the Superior Court a more effective court for the 
prompt and less expensive disposition of cases for litigants who want 
some opportunity for a hearing before more than one man without 
delay or heavy cost. One of the recent critical English writers on 
the English system and its high cost to litigants suggested that, as 
the judges were supposed to know the law, if they made mistakes, 
the costs of appeal to correct their mistakes should be paid by 
government.* While this form of theoretical justice is not feasible, 
it is suggested that practical justice calls for a minimum of cost to 
correct mistakes. If both purposes of the proposal for an inter- 
mediate appeal seem good, the question is whether they can be 
workably accomplished in a way to meet objections. 

The suggestions referred to thus far, have contemplated a statute 
and a draft has been submitted to us which follows the wording of 
G. L., Chap. 231, §§108—110, relating to the Appellate Divisions of 
the District Courts, with changes to adapt it to the Superior Court. 
Approaching the question from another angle, the suggestion has 
also been made that, if the Superior Court could experiment without 





*C. P. Harvey, “Solon or the Price of Justice,”” pp. 99-100. Cf. Mullins’ ‘In Quest of Justice.” 
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a statute, we should learn something pretty soon about the matter, 
instead of guessing about it. 


Can the Court Experiment Without Legislation? 


Is there anything in the statutes to prevent the Superior Court 
from trying the experiment of an appellate session without legisla- 
tion, to see how it works? The court tried the pre-trial session 
without legislation and it worked and was sustained by the Supreme 
Judicial Court. If it can do that, why can it not try a post-trial 
session (or pre-appeal session) and find out whether it meets a need 
and whether legislation is either desirable or necessary and whether 
additional judges would be needed if the experiment proved success- 
ful? In other words, what is there to force the Superior Court to 
act by one judge only? Why can it not keep the case and correct 
some of its own errors so far as practicable by an appellate post-trial 
session before letting a case go to the Supreme Judicial Court un- 
necessarily? Must every question go up because of a ruling of one 
judge? Many cases are now considered at various interlocutory 
stages by different judges. 

It is true that G. L. Chap. 212, §2 says that ‘“‘The court shall be 
held by one of the justices, ‘‘but §1 provides that “‘the court shall 
consist’’ of more than one and the word “‘shall’’ in §2 does not seem 
mandatory when the history of the jurisdiction is considered. The 
purpose of that sentence is to make it clear, as expressly stated in 
it, that, ‘“when so held’ (i. e., “by one of the justices’) the single 
justice “‘shall have and exercise all the power and jurisdiction com- 
mitted to said court.’’ ‘The Superior Court’”’ means the court held 
by one or more justices (See Com. v. Gedsium, 261 Mass. 299 and 
Catheron v. Suffolk County, 227 Mass. 598). 

The Superior Court has inherited its jurisdiction since its creation 
in 1859, from the Supreme Judicial Court which originally sat as a 
full bench for the trial of cases until about 1800. Capital cases were 
so tried until after 1850 and, in the Superior Court, more than one 
judge was required for such cases until 1910. The legislature has 
not said that the court cannot sit with more than one judge if justice 
requires it. If one judge has the powers and jurisdiction of ‘‘the 
court”’ two, or more, of the same judges must have it together. The 
mere use of the word “‘shall’’ does not seem to mean that administra- 
tion by more than one is prohibited. Judges consult each other 
about law in the lobby. Why not in an appellate session? In Mary- 
land, one judge can try a criminal case without jury but the practice 
in capital cases is to call in two other judges (See Judge Bond’s 
article in Mass. Law Quart. for May, 1921, at p. 94). The purpose 


of providing that one judge shall act for the court is permissive for | 








Se al 


Se 


_—_—cor {YS 


ss © 


= OD 


or OK 


Qa. 


5 


y - 





P.D. 144 REPORT 31 


economical division of labor, and not to obstruct administration. In 
Crocker v. Justices, 208 Mass. 162, Rugg, C. J., said the courts of 
general jurisdiction have power to do whatever may be done under 
the general principles of jurisprudence to secure justice. 

For these reasons it has been suggested to us that, if the Superior 
Court could, and would, try the experiment, perhaps, before 1941, 
we would then know something one way or another about a matter 
that has been merely talked about for ten years or more. 

This proposal is accompanied by a draft rule which we submit 
without recommendation for the consideration of the Superior Court, 
the Supreme Judicial Court and the bar, and ask for comment. 


Outline of Draft Rule Submitted to the Council 

There shall be an appellate session to be held at such times and places as the 
Chief Justice shall designate and by three justices (or even two) assigned from 
time to time by the Chief Justice for the rehearing of questions of law by the court 
in cases in which such rehearing is requested as hereinafter provided and in such 
cases the trial judge shall reserve and report the case after verdict or finding of 
fact in accordance with Section 111 of Chapter 231 of the General Laws for such 
rehearing and for the determination of the Supreme Judicial Court, if such 
determination is desired after the decision of the court in the appellate session 
and shall make such orders as may be necessary to preserve the rights of the 
parties pending the proceedings in the appellate session. Such rehearing may be 
requested by any party, and any party who fails to file an objection to such 
request within days of notice shall be deemed to have waived objection 
to rehearing by the court in the appellate session. If after decision by the court 
in the appellate session a determination by the Supreme Judicial Court is desired 
by any party, the court in the appellate session shall report the case under said 
Section 111 of Chapter 231 as reported by the trial justice together with the action 
of the court in the appellate session for such determination by the full court. 


The rule could be by joint, or concurrent, action of the Superior 
Court and the Supreme Judicial Court. The Supreme Judicial 
Court could adopt a rule, or standing order, approving the Superior 
Court rule and formally recognizing the postponement of final action 
of the Superior Court, until the decision of the appellate session, as 
a condition of appellate proceedings in the Supreme Judicial Court. 

Is there anything to prevent such rules under some of the broad 
language of General Laws (Ter. Ed.) Chap. 213, §3, clauses ‘‘First”’, 
“Second,” “Eighth” and ‘Ninth’, and Chapter 211, Sec. 3 and 
Chap. 212, Sec. 14A? Six months, or a year, of such an experiment 
might be illuminating, as enough lawyers, probably, would co- 
operate to see how it worked in saving time and expense, as they 
have done with pre-trial and auditors in tort cases (a judicial experi- 
ment which was a great extension of the original idea of auditors). 

Dean Pound’s address in the American Bar Association Journal 
for September, 1939, on the ‘‘huge task” before the courts of the 
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country, suggests the need of a revival of considered judicial experi- 
ment in the administrative field wherever possible. The biennial 
amendment in Massachusetts seems to emphasize the need of it 
here by courts which have powers broad enough to experiment with, 
because that is what powers, such as they are, exist for. Should the 
court experiment with an appellate session which could be aban- 
doned, or improved, in the light of experience? We submit the 
question to the bench and bar and ask for their assistance. 

Another suggestion has been made that to avoid diversity of 
decision some form of joint appellate division of the Superior and 
District Courts be worked out to sit (as the District Court divisions 
now sit), not as an independent court, but as an appellate division 
of the court in which the case arises. 

Still another suggestion is that, instead of focussing attention on 
an intermediate tribunal, some thought might be given to an alter- 
native reviewing body, applications to which would constitute a 
waiver of the right to go to the Supreme Judicial Court. This idea 
could be applied to a division, or session, established by rule as well 
as by statute. Such election would be analogous to the present 
election to enter a case in the District or Superior Court. Some 
cases from the outset are bound for the court of last resort. New 
questions, and cases involving large amounts, are examples. The 
fact that the great bulk of legal disputes stop with the trial court, 
and that less than 15% of those going to the appellate divisions go 
on to the Supreme Judicial Court leads to the belief that the great 
majority of reviews would stop in the appellate divisions. This 
suggestion is based on the view that one trial and one review is all 
that the public ought to be asked to pay for. It would bring finality 
of decision as between the parties in the particular case, but it 
would be open to the objection of causing uncertainty of the law, 
already referred to unless that uncertainty could be met in some way. 


3. Common Trust FuNDS—SENATE 228 AND Howse 2245 


By Resolves, Chap. 18 of 1939, the legislature requested the 
Judicial Council “to investigate the subject matter of . . . House 
Document numbered 2245 relative to common trust funds and to 
include its conclusions and recommendations ... in its annual 
report for the year 1940”. 

The proposal for legislation on this subject was made by the 
Massachusetts Commissioners on Uniform State Laws following the 
recommendation of the National Conference of Commissioners on 
Uniform State Laws, which was submitted to, and approved by, the 
representatives of the American Bar Association in January, 1939. 
The committee of the National Conference which prepared the 
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proposed uniform act consisted of the following members of that 
conference: 


George G. Bogert... . . University of Chicago Law School, 

Chicago, Illinois, Chairman 
George E. Beers............... New Haven, Connecticut 
I ined hob enn d tee dsiey acon Detroit, Michigan 
Fred T. Hanson....................MeCook, Nebraska 
L. Barrett Jomes.............0.000. Jackson, Mississippi 
Sy Fs BAO over cnvccvavenennaees Dallas, Texas 
Willard B. Luther. .............. Boston, Massachusetts 
Henry Upson Sims............... Birmingham, Alabama 
Ry I ov neu sec e'ncadewenen Chicago, Illinois 


William F. Bruell ............. Redfield, South Dakota, 


Chairman, Uniform Property Acts Section 


The draft act, as thus presented, to the Massachusetts legislature 
was numbered Senate 288. A copy of this bill together with the 
“Prefatory Note’ in regard to it, prepared by the Committee of the 
National Conference, is reprinted in Appendix A of this report. 

Following the discussions before the legislative committee, a new 
draft was prepared and reported by the committee, numbered 
House 2245, which was thereafter referred to the Judicial Council. 
This bill is also reprinted in Appendix A. 

The Council has received a memorandum in support of this bill 
(House 2245). As the report of the Judicial Council is to be made 
in its annual report for 1940 by the request of the legislature and as 
the subject matter of the proposed legislation is one of importance, 
the Council believes that it is in the public interest that this memo- 
randum together with copies of the bills should be called to the 
attention of the public and of the members of the legal profession 
in order to stimulate discussion and a broader understanding of the 
proposed legislation and the reasons submitted for it to the Council. 

Some form of common trust fund legislation appears already in 
the states of: Delaware, Indiana, Kentucky, Louisiana, Minnesota, 
New York, North Carolina, Pennsylvania and Vermont. Copies of 
the statutes of these states were studied in connection with the 
preparation of House 2245, and have been submitted to the Council. 

Common trust funds also are provided for in Regulation F17 for 
national banks under the Federal Reserve Act. While this §17 of 
Regulation F regulates national banks only, yet, because of the 
Federal Revenue Act, they govern all other common trust funds 
whether operated by banks or individuals owing to the fact that 
unless such funds are operated in accordance with §17 they are 
taxable as corporations (See Brooklyn Trust Co. v. Commissioner, 
80 Fed. (2nd) 865, certiorari refused 298 U. 8. 659). Accordingly, 
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Regulation F, §17, is also reprinted in this report as it is part of the 
background of the whole problem to be studied. A further discus- 
sion of the common trust fund statutes will be found in the Columbia 
Law Review for December, 1937 (pp. 1384-1396) ; cf. Scott on Trusts, 
Vol. 2, §§227-9. 

We express no opinion on the subject at the present time, but 
invite comments and suggestions in regard to the subject, and 
particularly in regard to House 2245 or any part of it for the assist- 
ance of the Judicial Council. 

The papers printed in Appendix A for convenient study by those 
interested are in the following order: 


1. Prefatory note of the Committee of the National Conference. 

2. Senate 288, the “Uniform Common Trust Fund Act”’. 

8. House 2245, reported by the Committee on Banks and Banking 
in place of Senate 288 and referred to the Judicial Council by Resolves 
Chapter 18. 

4. Memorandum submitted to the Judicial Council in support of 
House 2246. 

5. Section 17 of Regulation F of the Federal Reserve System, 
relative to Common Trust Funds held by National Banks. 


6. Extract, from Prof. Scott’s recent Treatise on ‘““Trusts’’. 


4. Common Law ASSIGNMENTS—HOowsE 237 AND Howse 641 


By Resolves, Chap. 20, the legislature requested the Judicial 
Council 


“. , . to investigate the subject matter of current house document numbered 


two hundred and thirty-seven, relative to regulating common law assignments 
for the benefit of creditors and providing for speedy and orderly completion of all 
proceedings thereunder, and of current house document numbered six hundred 
and forty-one, relative to making trusts for the benefit of creditors subject to the 
jurisdiction of probate courts, and to include its conclusions and recommendations, 
if any, in relation thereto, with drafts of such legislation as may be necessary to 
give effect to the same, in its annual report for the year nineteen hundred and forty.” 


For the purpose of inviting discussion, criticism, and suggestions by 
members of the Bar, the subject is discussed and a tentative draft of 
an act, prepared by the Council, is submitted at this time for the 
sole purpose of receiving suggestions thereon before an answer to the 
request by the legislature is prepared for its annual report for 1940. 

For all practical purposes the assignment for the benefit of credi- 
tors is unregulated. Certain very limited aspects are covered by 
General Laws, Chapter 203, Sections 40, 41 and 42. Once a valid 
assignment for the benefit of creditors has been made, there is no 
check on the activity or conduct of the assignee, except the right 
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of any assenting creditor to take the initiative and call for an 
accounting. 

The total number of assignments in the Commonwealth in any 
given year could be determined only by inquiry at the Clerk’s office 
of each city and town in the state. No statistics whatever are 
available indicating the value of the assets involved, nor the expenses 
of administration, nor the ultimate returns to creditors. Inquiry at 
the clerk’s office in the City of Boston indicates the number of such 
assignments from 1929 to this year as follows: 


ee 258 a aia in bial and oa 139 
a a trink bs oiled ae 291 ree 115 
a 274 BME ie ard-duaa ie Nebo 104 
i ae 374 ee 151 
ee 204 OE id cd i rnksairaies Se paises 91 
SE ities weeds 165 to November 9th 


It seems obvious that the assignment for the benefit of creditors 
is merely one class of case in which a fiduciary is handling property 
which does not belong to him for the benefit of the real owners, 
namely, the creditors, without the initiative for this trusteeship 
having been taken by the real owners. Creditors of an assignor are 
confronted with three alternatives: 


1. To assent to the assignment, taking whatever dividend may 
result; 

2. To treat the assignment as an act of bankruptcy and file a 
bankruptcy petition; 

3. To do nothing and retain their debts against the debtors. 


At present no bond or other form of surety for the faithful per- 
formance of the trust is required from the assignee, although bank- 
ruptcy receivers and trustees and equity trustees are compelled to 
file bonds approved by the Court in which the proceedings are 
pending. 

The Council believes that the assignment for the benefit of credi- 
tors should be subject to judicial regulation and that this regulation 
should be analagous to that imposed on trustees under written 
instruments in the Probate Court and receivers in equity in the 
Superior Court. 

The Council is not prepared at the present time to make a definite 
recommendation but the following draft is submitted for consideration. 


Tentative Draft Act 
Section 1. Section 41 of Chapter 203 of the General Laws is hereby amended 
by striking out the words: 
“and deposits with the Clerk of the Town where the principal business of the 
debtor is carried on, a copy of said assignment which shall be filed and indexed 
by said Clerk upon receiving a fee of $1.00 therefor,”’ 
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and substituting therefor the following: 

“and file with the Clerk of the Superior Court for the County within which 
the principal business of the debtor is carried on, a copy of said assignment, 
which shall be filed, indexed and numbered by said Clerk upon receiving a fee 
of $3.00 therefor, according to the procedure now in vogue in equity actions 
in said Court.” 


Section 2. Said Chapter 203 is further amended by inserting a new Section 43 


as follows: 


“No assignment made by a debtor residing in the Commonwealth to a 
trustee for the benefit of his creditors shall be valid either at common law or 
under the provisions of Sections 40, 41 and 42 of Chapter 203 of the General 
Laws unless before entering upon the performance of his duties, such trustee 
shall give bond with sufficient sureties in such sum as the Superior Court may 
order, payable to the Chief Justice of said Court and his successors, and with 
conditions substantially as follows: 

To make and return to the Superior Court at such time as it orders a true 
inventory of all the real and personal property belonging to him as trustee 
which at the time of the making of such inventory shall have come to his 
possession or knowledge. 

To manage and dispose of such property and faithfully to perform his trust 
relative thereto according to law and to the terms of the trust instrument. 

To render upon oath at least once a year until his trust is fulfilled, unless 
he is excused therefrom in any year by the Court, a true account of the property 
in his hands and of the management and disposition thereof, and also to render 
such account at such other times as said court orders. 

At the expiration of his trust to settle his account with the Superior Court, 
and to pay over and deliver all the property remaining in his hands or due 
from him on such settlement to the person or persons entitled thereto. 

No bond required under the provisions of this section shall be sufficient 
unless it has been examined and approved by said court, or the clerk thereof, 
and approval over the official signature written thereon. 

If the sureties or penal sum of a bond given under the provisions of this 
section are insufficient, the court may, after notice to the principal in such bond, 
require a new bond with such surety or sureties and in such penal sum as the 
court orders.” 


THE DANGER OF CouNTY DOMINATION OF STATE CoURTS 


In its 7th Report in 1931, owing to the views expressed in the 


report of the Budget Commissioner of the City of Boston, and a 


passage in the report of the special Commission on County Salaries 
of 1929, ‘‘that the appropriating authorities”, which paid the salaries 
of the District Courts, “should be supreme’’, the Judicial Council 
presented a discussion of the relation between the courts and the 
counties, pointing out that: 





“The fact that has been forgotten in all these business arrangements for the 


distribution of financial control to the county, is that the judges and the other 
officers of courts are not county servants, although they may be paid by the 
counties by direction of the legislature.” 
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The Council said: 


“Massachusetts cannot afford to allow the officials and the employees of the 

“ts courts of the state to be regarded and treated merely as county servants .... 

— The bearing of the county control plan in the act of 1930 on this matter was not 

wan fully realized by the Judicial Council at the time the act of 1930 was passed or 
during the investigation of the subject by the special commission, and for this 

1 43 reason no comment was made on the subject at that time.” 

on | The Council concluded its study as follows: 

v or “We recommend that no more court officials or employees be brought within 

eral county control, and as to such court positions as are already included in such 

stee 


control, in our opinion it would be wiser if the state should resume its control 
may over its courts. 


vith We also suggest that it is worth consideration whether the whole chance of the 

danger (of increasing local political domination) which we have described, might not 

true be more effectively and permanently eradicated by making the entire judicial cost 
istee state-borne with a reassessment of a just part wpon the several counties.” 

” Two years later, this subject came to the surface again in an 

— illuminating manner when the functioning of the Superior Court in 

Suffolk County was almost stopped by local politics. That situation 

nless | Was discussed in the 9th Report of the Council (pp. 47-49) and the 

erty following recommendation was made: 
nder | A situation calling for the unseemly spectacle of a legal contest between the 
— court and the county paymasters in regard to payment of necessary expenses 
’ 


of the work of the court and the consequent interruption of that work should not 
due be allowed to continue or recur. Certainly the persons who furnish supplies 
and services for operation of the court should not be forced to sue the county for 


cient their bills. If there is to be any delay in the payment of the public bills for the 
reof, operation of the courts, which it is the constitutional duty of the legislature to 
rae provide for, that delay should be assumed by the Commonwealth in order that the 
this administration of justice may not be interrupted. 
yond, 
a the The council then recommended the following draft act: 
“Section twelve of chapter thirty-five of the General Laws is hereby amended 
by adding at the end thereof the following sentence: 
“Tf such bills, payment of which has been duly authorized by the court, are 
the not paid within days by the county officials, duplicate bills with an 
nd a order of the court for their payment may be delivered to the state treasurer 
aries and shall be paid by him on behalf of the commonwealth, and reassessed to 
. the proper county.” 
AT1es 
incil A similar provision was recommended in regard to the expenses 
the of the Land Court, of the Probate Courts and of the District Courts 
in the appropriate places in the statutes. None of these reeommen- 
—_— dations were adopted, however. awl ; 
dios 3 lhe invitation to political domination of the courts in various 
y the | Waysisa natural, continuing and increasing threat of the system of 


county paymasters for courts which are state institutions, and, as 
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the whole system of county finance is a constant subject of discussion 
in these tax conscious days, we believe that the warning against 
county supremacy of the administration of justice, contained in 
the passages quoted above from council reports, should be borne 
constantly in mind. 

The usual statistical tables showing the details of business of the 
various courts will be found in Appendix A of this report. 

As the reports of the Judicature Commission of 1919-1920, which 
recommended the creation of the Judicial Council, and the 15 reports 
of the council since its creation in 1924, contain the history of, and 
the reasons for, the statutes which have been passed as a result of 
those reports, to be found elsewhere, we have attached, as Appendix 
C, the combined tables of contents of these reports. 

This appendix, with the account of the history of the Judicial 
Council and the results of its work in Appendix A of the 14th Report, 
will be found useful in studying the purpose and background of 
statutes and the history of the discussions on a variety of problems 
relating to the judicial system in the past twenty years. 

We have also added, for the same reason, a list of earlier reports 
of special commissions and legislative committees which bear on 
the earlier history of statutes. 


Respectfully submitted, 


FRANK J. DONAHUE, Chairman, 
JOHN E. FENTON, 

JOHN V. PHELAN, 

WILFRED BOLSTER, 
CHARLES L. HIBBARD, 

JOHN AUGUSTINE DALY, 
CHARLES A. McCARRON, 
FREDERICK J. MULDOON, 
NATHAN P. AVERY. 








14 P.D. 144 REPORT 39 


"i APPENDIX A 
in COMMON TRUST FUNDS 
1e 


INFORMATION SUBMITTED IN CONNECTION WITH PROPOSED LEG- 
ie |  ISLATION REFERRED TO THE JUDICIAL COUNCIL BY THE LEGISLATURE 
WITH A REQUEST FOR A REPORT BEFORE THE LEGISLATURE MEETS 
IN 1941. 


“* List of Documents 

id 1. Preparatory Note to the “Uniform” Act. 

of 2. Senate 288 (The “Uniform” Act). 

ix 8. House 2245 (Reported by the Committee on Banks and Banking 
‘al and Referred to the Judicial Council). 

rt, j. Memorandum submitted to the Judicial Council in support of 


of House 2245). 
ms | §. Section 169 of the Revenue Act of 1936. 


Section 17 of Regulation F of the Board of Governors of the Federal 
rts Reserve System. 
on 7. Scott on Trusts, Vol. 2, Section 227.9. 


Sd 


Comments and suggestions are requested for the assistance of the 
Council in consideration of the matter. 


I. PREFATORY NOTE ON THE “UNIFORM ComMMOoN TRUsT FUND 
Act’? SUBMITTED BY THE COMMITTEE OF THE NATIONAL CONFER- 
ENCE ON UNIFORM STATE Laws. 


PREFATORY NOTE 

A common trust fund is a group of securities set aside by a trustee for investment 
by two or more trusts operated by the same trustee. It is almost invariably used 
by banks and trust companies, and not by individual trustees. 

The purposes of such a common or joint investment fund are to diversify the 
investments of the several trusts and thus spread the risk of loss, and to make it 
easy to invest any amount of trust funds quickly and with a small amount of 
trouble. 

Such a common trust fund cannot legally be operated without statutory 
sanction, because its operation involves a mixture of trust funds which was not 
permitted by doctrines of equity. There is a strong sentiment among trust men 
that the great utility of these common trust funds justifies a statutory exception 
to the rule regarding the mixture of two or more trust funds. 

The Uniform Common Trust Fund Act is a simple enabling statute suitable 
for adoption by any state which is willing to permit banks and trust companies 
to set up one or more common trust funds. The Uniform Act does not set out in 

: detail the restrictions on the operation of such common trust funds, except that 
they must be composed of investments legal for trusts in that state. The reason 
for not covering in this proposed Uniform State Act the details of the operation 
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of such a common trust fund is that as a practical matter such details are covered 
by the regulations issued by the Federal Reserve Board which went into effect 
December 31, 1937. 

The Federal Revenue Act of 1936 provides that a common trust fund shall be 
taxed as an association on its income unless it is operated in accordance with 
regulations issued by the Federal Reserve Board. Consequently, every bank or 
trust company, whether a national or a state institution, will have to operate its 
common trust funds in accordance with the Federal Reserve Board regulations 
if it wants to escape the federal corporation income tax, and the difference between 
such tax and the individual income taxes assessed against the different benefi- 
ciaries of the trusts would be so great that no trustee could afford to operate 
its fund otherwise than in accordance with the Federal Reserve Board regulations. 

Therefore, the passage by a state of the Uniform Common Trust Fund Act 
will enable banks and trust companies in that state to set up one or more common 
trust funds composed entirely of legal trust investments for its fiduciary funds, 
these common trust funds necessarily being subject to restrictions and regulations 
of the Federal Reserve Board as they exist from time to time. 


SENATE 288 (The “Uniform’’ Act) 
Referred to the Committee on Banks and Banking) 
In the Year One Thousand Nine Hundred and Thirty-Nine. 
An ACT CONCERNING COMMON TRUST FUNDS AND TO MAKE UNIFORM THE LAW 
WITH REFERENCE THERETO. 

Section 1. Establishment of Common Trust Funds. Any bank or trust company 
qualified to act as fiduciary in this state may establish one or more common trust 
funds composed of securities legal for trust investments in this state for the 
purpose of furnishing investments to itself as fiduciary, or to itself and another 
or others, as co-fiduciaries; and may, as such fiduciary or co-fiduciary, invest 
funds which it lawfully holds for investment in interests in such common trust 
fund or funds, if such investment is not prohibited by the instrument, judgment, 
decree, or order creating such fiduciary relationship or by an amendment thereof, 
and if, in the case of co-fiduciaries, the bank or trust company procures the consent 
of its co-fiduciary or co-fiduciaries to such investment. 

Section 2. Court Accountings. Unless ordered by a court of competent juris- 
diction the bank or trust company operating such common trust fund or funds 
shall not be required to render a court accounting with regard to such fund or 
funds; but it may, by application to the probate court, secure approval of such 
an accounting on such conditions as the court may establish. This section shall 
not affect the duties of the trustees of the participating trusts under the common 
trust fund to render accounts of their several trusts. 


Section 3. Uniformity of Interpretation. This act shall be so interpreted and 


construed as to effectuate its general purpose to make uniform the law of those 
states which enact it. 


Section 4. Short Title. This act may be cited as the Uniform Common Trust 
Fund Act. 

Section 5. Severability. If any provision of this act or the application thereof 
to any person or circumstances is held invalid, such invalidity shall not affect the 
other provisions or applications of the act which can be given effect without 
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the invalid provision or application, and to this end the provisions of this act 
are declared to be severable. 

Section 6. Repeal. All acts or parts of acts which are inconsistent with the 
provisions of this act are hereby repealed. 

Section 7. Time of Taking Effect. This act shall take effect 
and shall apply to fiduciary relationships then in existence or thereafter estab- 
lished. 


HOUSE 2245 
(Reported by the Committee in Banks and Banking and Referred to the Judicial 
Council with a Request for a Report in 1940) 


House oF REPRESENTATIVES, May 2, 1939 
The committee on Banks and Banking, to whom was referred the petition 
(accompanied by bill, Senate, No. 288) of Joseph F. O’Connell, Jr., for legislation 
relative to common trust funds and to make uniform the laws relating thereto, 
report the accompanying bill (House, No. 2245). 


For the committee, 
DOUGLASS B. FRANCIS. 


An ACT RELATIVE TO COMMON TRUST FUNDS. 

Section 1. Any individual or corporation holding property as trustee, guardian 
or conservator may establish and maintain one or more common trust funds as 
hereinafter defined, and may invest in participations in any such common trust 
fund established and maintained by him or it property held by him or it, as such 
trustee, guardian or conservator, unless the instrument under which such property 
is held, or the decree appointing such trustee, guardian or conservator, otherwise 
provides, and no other property shall be so invested. Participations shall be 
equal proportionate interests in the common trust fund. Each such common 
trust fund shall be administered in accordance with a written declaration of trust 
which shall have been filed in the registry of probate in the county in which such 
individual or corporation resides or has his or its principal place of business. 

Section 2. Prior to making the first investment of any such property held 
in a trust in participations in a common trust fund, notice of intention so to do 
shall be sent by registered mail, postage paid, addressed to each person having 
a vested interest in such trust, and if any such person shall object in a writing 
received by the trustee within ten days from said mailing no such investment 
shall be made. 

Section 3. If the persons or corporations maintaining a common trust fund 
hold property as trustee, guardian or conservator together with a co-fiduciary or 
co-fiduciaries, investment of such property in participations in a common trust 
fund may be made only with the written consent of such co-fiduciary or co- 
fiduciaries and shall be withdrawn upon the written request of any co-fiduciary. 

Section 4. Premiums paid on the purchase of interest-bearing securities need 
not be amortized. 

Section 5. An account of the administration of each common trust fund 
shall be filed annually in the probate court in which the declaration of trust has 
been filed and application for its allowance shall be made in accordance with 
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section twenty-four of chapter two hundred and six of the General Laws, as 
amended. The allowance of such an account as to all matters shown therein shall 
be conclusive upon all persons then or thereafter interested in the funds invested 
in said common trust fund. 

Section 6. A participation in a common trust fund shall be acquired or 
surrendered by any such trustee, guardian or conservator on payment in full of 
its proportion of the value of the assets of the common trust fund as computed 
in good faith by the trustee thereof at fair market value as of a date not more than 
two business days prior to the acquisition or surrender. 

Section 7. No participation in a common trust fund shall be acquired by any 
trustee, guardian or conservator while any investment therein is such as would 
then not be a proper investment for a trustee or then not be readily marketable, 
or which would result in any such trust, guardianship or conservatorship having 
participations in common trust funds of a total value in excess of twenty-five 
thousand dollars as computed in accordance with the provisions of the preceding 
section, or any such inter vivos trust created after the date of said declaration of 
trust having a participation in common trusts of a total value of less than four 
thousand dollars. 

Section 8. The trustee, guardian or conservator holding participations in a 
common trust fund shall be entitled to the usual compensation for his or its 
services as such out of the funds of such trust, guardianship or conservatorship 
and to no extra or additional compensation out of the common trust fund or 
because of the investment therein of the funds of such trust, guardianship or 
conservatorship. No fee, commission or compensation whatsoever for manage- 
ment of a common trust fund shall be paid from any common trust fund to any 
person or corporation. 

Section 9. The declaration of trust of a common trust fund may contain 
by reference or otherwise any or all of the foregoing provisions and such other 
or further provisions as shall not be in conflict with the foregoing provisions. 


MEMORANDUM SUBMITTED TO THE JUDICIAL CoUNCIL 
IN Support oF HovseE 2245 

DEFINITION.—A common trust fund is a fund established by a 
fiduciary in which funds held by that fiduciary as trustee under 
various trusts and as guardian or conservator are combined for the 
purpose of facilitating investment. 

Purpose.—The dominant purpose of a common trust fund is to 
secure diversity of investment for fiduciary accounts too small to 
be able to attain it otherwise. Every trustee realizes that his smaller 
accounts are not invested as advantageously as his larger ones 
because they cannot be. Through combination they can have the 
same advantages as the larger trust. 

The secondary purpose lies in the expectation that combination 
will produce economies in the fiduciary’s cost of administration and 
thus allow reduction of minimum fees so that persons of smaller 
means can make trusts, where it is advisable, at reasonable cost. 
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See 37 Columbia Law Review 1384, and the preface to the pro- 
posed Uniform Common Trust Fund Act as printed by the Commis- 
sioners on Uniform State Laws and the American Bar Association. 


NEED FOR LEGISLATION.—Without legislation the combination of 
small trusts for investment in a common trust fund is impractical. 
Only by legislation can existing trusts be given the benefit of com- 
bination and even as to future trusts the trustee is seldom in the 
position not only of knowing that the size of the trust when it be- 
comes operative will be such as to render use of a common trust 
fund advisable, but also of being able to suggest the insertion of a 
permissive clause before the instrument is executed. In the absence 
of legislation so few trusts would be available for combination that 
practically speaking a common trust fund would not be feasible. If 
there are any doubts as to the constitutionality of so legislating as 
to existing trusts, see the analogy of the statute giving a power of 
sale to trustees. Acts of 1918, Ch. 68, now G. L. Ch. 203, Section 19. 
Also see Long v. Simmons Female College, 218 Mass. 135, holding 
constitutional the legislation passed as a result of the Boston Fire 
allowing trustees with the approval of the Probate Court to mortgage 
real estate for the purpose of re-building and to deduct from income 
to pay the mortgage. 


PRECEDENTS.—The principle of collective trust investment is not 
new in Massachusetts. The charters of the older trust companies, 
which were special acts of the legislature, authorized such collective 
investment in what was termed a general trust fund and these pro- 
visions were the basis for the authorization in the general trust 
company law now embodied in Section 59 of Chapter 172 of the 
General Laws. The references in this and other sections to a ‘“gen- 
eral trust fund” so lack definition, however, that corporate trustees 
do not feel that they can operate under this permission. Ch. 163 
of the Mass. Acts of 1939 permits the Bishop and Trustees of the 
Protestant Episcopal Church to operate a common trust fund 
Elsewhere, true common trust funds are authorized by Regula- 
tion F of the Board of Governors of the Federal Reserve System and 
by statute in the following states: Delaware, Indiana, Kentucky, 
Louisiana, Minnesota, New York, North Carolina, Pennsylvania 
and Vermont. 


EFrFrect oF FepERAL INCOME TAXATION AND REGULATION F.—In 
the case of Brooklyn Trust Co. v. Commissioner, 80F (2d) 865, a 
common trust fund was held subject to Federal income tax as a 
corporation. Certiorari refused 298 U. 8. 659. 

The income of participants in a common trust fund should obvi- 
ously not be taxed at the high corporation rates, and accordingly 
Congress to remedy the situation provided in the Revenue Act of 
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1936, Now Sec. 169 of the Revenue Act of 1938, that common trust 
funds should be taxed on the same basis as trusts, except that un- 
distributed income as well as income actually distributed, shall be 
taxed to the beneficiaries. 

The Revenue Act defined the common trust funds that should 
receive this treatment as funds (a) operated by banks exclusively 
for the collective investment of their fiduciary accounts, and (b) 
carried on under regulations of the Board of Governors of the Federal 
Reserve System. 

Such regulations were issued in December 1937 and Regulation F, 
Section 17, should be studied to note the restrictions therein 
contained. These restrictions are legally binding on national banks 
only, but are binding, because of the Revenue Act, on all banks and 
trust companies, as unless they obey them their fund incurs un- 
necessarily heavy taxation. An individual trustee operating a 
common trust fund could not come under the exception in the 
Revenue Act, though query whether his fund might not be so set up 
and operated as to be taxable as a trust rather than as a corporation 
anyway. 


THE EssENTIALS OF AN ENABLING Act.—The first essential is of 
course, the obvious one that permission be given to combine the 
various constituent fiduciary accounts in the common trust fund. 

The next is that the trustee should not only be permitted, but 
also, it is submitted, be required to settle the accounts of the common 
trust fund annually in the Probate Court. This account will affect 
a large number of participating trusts and will be complicated by 
the entrance or withdrawal of participations. The Trustee therefore 
should be required to settle the account annually and the benefi- 
ciaries of participating trusts be thereby given a day in court. Con- 
versely there should only be this one day in court. If the account 
of the common trust fund is not conclusively settled, the beneficiary 
and guardian ad litem in a participating trust would have the right, 
and in the case of the latter perhaps the duty to examine all trans- 
actions in the common trust fund. The trustee might thus have to 
justify the same transaction in a large number of proceedings with 
possibly different results in different counties, in addition to spend- 
ing most of his office time explaining his accounts and exhibiting 
the securities to enquiring parties. 

Next the trustee should be exempted from the duty of amortizing 
bond premiums. The adjudicated cases in Massachusetts do not 
include any case where the trustee was held liable for failure to 
amortize, but it is probable that this step would be taken if a sub- 
stantial amount of premiums were involved, and this is the position 
taken in the Restatement of the Law of Trusts, Sec. 239 F. See also 
Newhall’s Settlement of Estates 3 Ed. Sec. 381. Amortization on any 
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fair basis is impossible in a common trust fund. A bond bought at 
110 when Trust A was a participant may be selling at 120 when 
Trust B joins the fund, and when Trust C joins may have been 
forced down to par long before its maturity by a change in interest 
rates. No amortization can be fair to all those three trusts. Further- 
more, in a common trust fund, with the activity due to accounts 
entering and leaving, the theory that every bond will be held to 
maturity becomes increasingly fictitious and it is probable that 
discounts will balance premiums by and large. 

Finally, an enabling act should contain nothing inconsistent with 
Regulation F and should not go too much into detail lest the quite 
possible future changes in the regulation force too frequent amend- 
ment. 


THe Unrrorm Common Trust Funp Act.—This Act, introduced 
as Senate 288 in the 1939 session, is deficient on the accounting and 
amortization points and the Massachusetts Commissioners expressed 
before the Legislative Committee a willingness to accept curative 
amendments. While Section 2 of the Act would probably permit 
trustees to settle their accounts, it is not mandatory and doubt has 
even been expressed as to whether the permission would be effective. 

THe InpivipvaL TrusTeE.—The Uniform Act extends its per- 
mission only to corporate fiduciaries, and the reason given before 
the Legislative Committee was that it was extremely unlikely that 
an individual trustee would want to operate a common trust fund. 
This is probably true. A common trust fund is more expensive to 
operate than the usual trust, because of the work required by ap- 
praisals and the admission and retirement of participations. To 
produce a net economy a considerable number of small trusts must 
be available to take advantage of it. The individual who is only 
incidentally a trustee will not have such a number of small trusts 
while the professional individual trustee is apt to avoid small ac- 
counts. Further, the common trust fund operated by the individual 
trustee is not given exemption from taxation as a corporation by 
the Revenue Act so that the individual trustee would have to feel 
that he could so draw the instrument establishing his fund and 
could so operate under it as to avoid the holding in Brooklyn Trust 
Co. v. Commissioner, supra. 

Nevertheless there appears to be a feeling that the individual 
trustee should not be discriminated against, and probably he should 
be included in the permission. A requirement that the accounts of 
the common trust fund be settled annually gives better protection 
against negligence or dishonesty than a small trust now enjoys, and 
the trustee will either have given a bond with sureties in each in- 
dividual trust invested in the fund or will have been exempted from 
so doing by the wish of the maker of that trust. 
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DESIRABLE SAFEGUARDS.—Even should banks alone be covered 
by the bill it may be that the compulsion of the Revenue Act would 
not prove effective in every case to cause observance of Regulation F, 
while if permission is extended to individual trustees there will be no 
such compulsion. Accordingly, certain safeguards should be con- 
tained in a bill, though as has already been said they should not be 
so detailed as to conflict with Regulation F or its possible changes. 
The draft suggested to the Committee on Banks and Banking as an 
alternative to the Uniform Act and printed as House 2245 is an 
attempt to include proper safeguards. 


(a) Exclusively for Fiduciary Accounts—A common trust fund 
is exclusively for fiduciary accounts and no participations should be 
held directly by any person other than the trustee of that fund in 
other fiduciary capacities. See Section 1 of House 2245. 


(b) Each Unit of Participation Equal.—Various trusts will hold 
a varying number of units of participation, but all units should be 
equal and without preference. See Section 1 of House 2245. 


(ec) Notice.—Regulation F requires notice to the beneficiaries of a 
trust prior to its first participating in the fund and extending this 
to give a beneficiary a veto power seems appropriate. See Section 2 
of House 2245. 

(d) Participation and Withdrawal to be at Market.—The trusts 
that are the first to enter the fund will acquire units of participation 
at some arbitrary value per unit, say $100. Thereafter admission or 
retirement of participations should be at their exact proportion of the 
current market value of the fund. A two-day period after the 
appraisal date, following Regulation F, seems a reasonable and 
necessary allowance for making the appraisal. See Section 6 of 
House 2245. 

(e) No Participation Unless all Investments Proper and Readily 
Marketable-—An investment proper when made by the common trust 
fund might become improper and, as a trust later participating would 
in substance be acquiring an interest in that investment no admission 
should be made till that investment is sold, distributed in kind, or 
segregated for liquidation for the benefit of then participants. 


The feature of ready marketability is more bothersome. In practice 
mortgages would be the only investments that would not come 
within this phrase. A common trust fund should not be a disguised 
mortgage pool. Regulation F requires 40 per cent liquidity only, but 
in view of recent experiences with mortgages it was deemed better 
to exclude them entirely from the common trust fund. This does 
not necessarily exclude them from the small trust, which may invest 
directly in such a mortgage in addition to holding units of participa- 
tion in the common trust fund. See Section 7 of House 2245. 
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(f) Maximum Limit on Trusts Participating.—The common trust 
fund is designed for the smaller trusts, it should not be a catch-all for 
all trusts. Regulation F limits the amount that a trust may invest 
in common trust funds to $25,000. In Massachusetts probably 
$50,000 would have been a wiser limit, but it was deemed better 
to conform to the regulation. 

Some concern has been expressed on behalf of the savings banks 
lest amounts that should be with them be attracted away by a 
common trust fund. Whether or not such concern would prove 
legitimately justified, the exclusion of future trusts inter vivos of 
less than $4,000 is incorporated in the draft. Existing trusts and 
future testamentary trusts would not affect the savings banks. Even 
if an individual with less than $4,000 should want a trust, the wildest 
hopes of reduction in costs would not contemplate that so small an 
amount could be so handled at a fee not out of proportion. See 
Section 7 of House 2245. 


(g) No Extra Compensation.—Finally, the trustee of a small trust 
invested in the common trust fund should be entitled to the custom- 
ary reasonable fees in respect of the income received by that trust 
from the fund and in respect of the capital of the small trust on its 
termination. There should not be, however, any additional fees or 
“loading charge”’ of any sort because of the common trust fund, nor 
should the common fund pay a fee to any third person for manage- 
ment. See Section 8 of House 2245. 


Conc.Lusion.—The authorization of common trust funds will 
remove a distinct investment handicap from the small trust. It 
should permit a substantial reduction in minimum fees and hence 
afford trust service at a reasonable cost to smaller amounts. It is 
believed that the safeguards in House 2245 are adequate to prevent 
abuse. An enabling act should not be too detailed, and before adding 
any additional limitations they should be discussed thoroughly to 
make certain that they are practicable and consistent with Regu- 
lation F. 


SecTION 169 oF THE REVENUE Act oF 1936 


Section 169. Common Trust Funds 


(a) Derrinitions.—The term “common trust fund’’ means a fund maintained 
by a bank (as defined in section 104)— 

(1) exclusively for the collective investment and reinvestment of moneys 
contributed thereto by the bank in its capacity as a trustee, executor, adminis- 
trator, or guardian; and 

(2) in conformity with the rules and regulations, prevailing from time to 
time, of the Board of Governors of the Federal Reserve System pertaining 
to the collective investment of trust funds by national banks. 
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(b) Taxation or Common Trust Funps.—A common trust fund shall not be 
subject to taxation under this title, Title LA, or section 105 or 106 of the Revenue 
Act of 1935, and for the purposes of such titles and sections shall not be considered 
a corporation. 

(ec) INcoME oF PARTICIPANTS IN FuNp.—Each participant in the common trust 
fund shall include in computing its net income its proportionate share, whether 
or not distributed and whether or not distributable, of the net income of the 
common trust fund. The net income of the common trust fund shall be computed 
in the same manner and on the same basis as in the case of an individual. The 
proportionate share of each participant in the amount of interest specified in 
section 25(a) received by the common trust fund shall for the purpose of this 
Supplement be considered as having been received by such participant as such 
interest. 

(d) ApMIssION AND WiTHDRAWAL.—No gain or loss shall be realized by the 
common trust fund by the admission or withdrawal of a participant. The with- 
drawal of any participating interest by a participant shall be treated as a sale or 
exchange of such interest by the participant. 

(e) Returns By BANK.—Every bank (as defined in section 104) maintaining a 
common trust fund shall make a return under oath for each taxable year, stating 
specifically, with respect to such fund, the items of gross income and the deduc- 
tions allowed by this title, and shall include in the return the names and addresses 
of the participants who would be entitled to share in the net income if distributed 
and the amount of the proportionate share of each participant. The return shall 
be sworn to as in the case of a return filed by the bank under section 52. 

(f) DirFERENT TAXABLE YEARS OF ComMon Trust FuND AND PARTICIPANT.— 
If the taxable year of the common trust fund is different from that of a participant, 
the proportionate share of the net income of the common trust fund to be included 
in computing the net income of the participant for its taxable year shall be based 
upon the net income of the common trust fund for any taxable year of the common 
trust fund (whether beginning on, before, or after January 1, 1936) ending within 
the taxable year of the participant. 


REGULATION F oF THE Boarp oF GOVERNORS OF THE FEDERAL RESERVE 
SYSTEM 
Section 17. Common Trust Funds. 

(a) IN GeNERAL.—Funds received or held by a national bank as fiduciary 
may be invested collectively in any Common Trust Fund established and main- 
tained in accordance with the provisions of this section whenever the laws of the 
State in which the national bank is located authorize or permit such investments 
by State banks, trust companies, or other corporations which compete with 
national banks. 

As used in this regulation the term ‘(Common Trust Fund’? means a fund 
maintained by a national bank exclusively for the collective investment and 
reinvestment of moneys contributed thereto by the bank in its capacity as trustee, 
executor, administrator, or guardian. 

The purpose of this section is to permit the use of Common Trust Funds, as 
defined in section 169 of the Revenue Act of 1936, for the investment of funds 
held for true fiduciary purposes; and the operation of such Common Trust Funds 
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as investment trusts for other than strictly fiduciary purposes is hereby prohibited. 
No bank administering a Common Trust Fund shall issue any document evidenc- 
ing a direct or indirect interest in such Common Trust Fund in any form which 
purports to be negotiable or assignable. The trust investment committee of a 
bank operating a Common Trust Fund shall not permit any funds of any trust 
to be invested in a Common Trust Fund if it has reason to believe that such trust 
was not created or is not being used for bona fide fiduciary purposes. 

Common Trust Funds administered under this section shall be subject to the 
following requirements: 

(1) Assets ina Common Trust Fund shall be considered as assets held by the 
bank as fiduciary; 

(2) A bank administering a Common Trust Fund shall not invest any of its 
own funds in such Common Trust Fund and if a bank, because of a creditor 
relationship or any other reason, acquires any interest in a participation in a 
Common Trust Fund under its administration the participation shall be with- 
drawn on the first date on which such withdrawal can be effected in accordance 
with the provisions of this section; 

(3) A bank administering a Common Trust Fund shall not have any interest* 
in the assets held in such Common Trust Fund, other than in its capacity as 
fiduciary, except to the extent permitted for a temporary period as provided 
in the immediately preceding paragraph. 

(b) Common Trust Funps ror INVESTMENT OF SMALL AmountTs.—Subject 
to all other provisions of this regulation except subsection (c) of this section, 
cash balances received or held by a bank in its capacity as trustee, executor, 
administrator, or guardian, which the bank considers to be individually too small 
to be invested separately to advantage may be invested, with the approval of the 
trust investment committee, in participations ina Common Trust Fund, provided 
the total investment of the funds of any one trust in one or more such Common 
Trust Funds shall not exceed $1,200. 

(c) Common Trust Funps FoR GENERAL INVESTMENT.—Subject to all other 
provisions of this regulation except subsection (b) of this section, funds received 
or held by a bank in its capacity as trustee, executor, administrator, or guardian 
may be invested in participations in a Common Trust Fund. All participations 
in such a Common Trust Fund shall be on the basis of a proportionate interest 
in all of the assets of the Common Trust Fund. 

(1) Common Trust Fund to be operated under written plan—Each Common 
Trust Fund administered by a bank shall be established and maintained in 
accordance with a written plan (referred to herein as the Plan) approved by a 
resolution of the bank’s board of directors and approved in writing by competent 
legal counsel. The Plan shall provide that the Common Trust Fund shall be 
administered in conformity with the rules and regulations, prevailing from 
time to time, of the Board of Governors of the Federal Reserve System pertaining 
to the collective investment of trust funds by national banks, and shall contain 
full and detailed provisions not inconsistent with the provisions of such rules 
and regulations as to the manner in which the Common Trust Fund is to be 





*A bank shall not be deemed to have an interest in assets in which collective investments are made merely 


because of the fact that the bank owns in its own right other stocks, or bonds or other obligations of a 
person, firm, or corporation, the stocks, or bonds or other obligations of which are among the assets of a 
Common Trust Fund. 
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operated, including provisions relating to the investment powers of the bank 
with respect to the Common Trust Fund, the allocation of income, profits and 
losses, the terms and conditions governing the admission or withdrawal of 
participations in the Common Trust Fund, the auditing and settlement of 
accounts of the bank with respect to the Common Trust Fund, the basis and 
method of valuing assets in the Common Trust Fund, the basis upon which 
the Common Trust Fund may be terminated, and such other matters as may 
be necessary to define clearly the rights of participants in the Common Trust 
Fund. A copy of the Plan shall be available at the principal office of the bank 
for inspection, during all banking hours, to any person having an interest in a 
trust any funds of which are invested in a participation in the Common Trust 
Fund; and upon reasonable request a copy of the Plan shall be furnished to such 
person. 


(2) Trust investment committee to approve participation.—No funds of a trust 
shall be invested in a participation in a Common Trust Fund without the 
approval of the trust investment committee. Before permitting any funds of 
any trust to be invested in a participation in a Common Trust Fund, the trust 
investment committee shall review the investments comprising the Common 
Trust Fund; and, if it finds that any such investment is one in which funds of 
such trust might not lawfully be invested at that time, funds of such trust shall 
not be invested in a participation in such Common Trust Fund, 

At the time of making the first investment of funds of a trust in a partici- 
pation in any Common Trust Fund, the bank shall send a notice of such in- 
vestment to each person to whom an accounting ordinarily would be rendered. 


(3) Common Trust Fund to be audited annually —A bank administering a 
Common Trust Fund shall, at least once during each period of twelve months, 
cause an audit to be made of the Common Trust Fund by auditors responsible 
only to the board of directors of the bank. The report of such audit shall 
include a list of the investments comprising the Common Trust Fund at the 
time of the audit which shall show the valuation placed on each item on such 
list by the trust investment committee of the bank as of the date of the audit, 
a statement of purchases, sales and any other investment changes and of income 
and disbursements since the last audit, and appropriate comments as to any 
investments in default as to payment of principal or interest. The reasonable 
expenses of any such audit made by independent public accountants may 
be charged to the Common Trust Fund. 

The bank shall, without charge, send a copy of the latest report of such 
audit annually to each person to whom an accounting of the trusts participating 
in the Common Trust Fund ordinarily would be rendered or shall send advice 
to each such person annually that the report is available and that a copy will be 
furnished without charge upon request. 


(4) Value of assets to be determined periodically.—Not less frequently than 
once during each period of three months the trust investment committee of a 
bank administering a Common Trust Fund shall determine the value of the 
assets in the Common Trust Fund. No participation shall be admitted to or 
withdrawn from the Common Trust Fund except on the basis of such valuation 


and on the date of the determination of such valuation or, if permitted by the | 


Plan, within two business days subsequent to the date of such determination. 
No participation shall be admitted or withdrawn unless, in accordance with 
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provisions of the Plan, prior to the date of the determination of such valuation, 
notice of intention to participate or to make such withdrawal shall have been 
given in writing to the bank administering the Common Trust Fund, or a 
written notation of the contemplated participation or withdrawal shall have 
been made in the records of the bank. 

(8) Miscellaneous limitations —No funds of any trust shall be invested in a 
participation in a Common Trust Fund if such investment would result in such 
trust having an interest in the Common Trust Fund in excess of 10 per cent 
of the value of the assets of the Common Trust Fund, as determined by the 
trust investment committee, or the sum of $25,000, whichever is less at the 
time of investment. If the bank administers more than one Common Trust 
Fund, no investment shall be made which would cause the aggregate investment 
of funds of any one trust in all such Common Trust Funds to exceed such limi- 
tations. In applying the limitations contained in this paragraph, if two or more 
trusts are created by the same settlor or settlors and as much as one-half of the 
income or principal or both of each trust is payable or applicable to the use 
of the same person or persons, such trusts shall be considered as one. 

No investment for a Common Trust Fund shall be made in stocks, or bonds 
or other obligations of any one person, firm, or corporation which would cause 
the total amount of investment in stocks, or bonds or other obligations issued 
or guaranteed by such person, firm, or corporation to exceed 10 per cent of the 
value of the Common Trust Fund, as determined by the trust investment 
committee, provided that this limitation shall not apply to investments in 
obligations of the United States or for the payment of the principal and interest 
of which the faith and credit of the United States shall be pledged. 

No investment for a Common Trust Fund shall be made in any one class 
of shares of stock of any one corporation which would cause the total number 
of such shares held by the Common Trust Fund to exceed 5 per cent of the 
number of such shares outstanding. If the bank administers more than one 
Common Trust Fund no investment shall be made which would cause the 
aggregate investment for all such Common Trust Funds in shares of stock 
of any one corporation to exceed such limitation. 

Any bank administering a Common Trust Fund shall have the responsibility 
of maintaining in cash and readily marketable securities* such part of the assets 
of the Common Trust Fund as shall be deemed by the bank to be necessary 
to provide adequately: for the needs of participating trusts and to prevent 
inequities between such trusts. In any event, prior to any admissions to or 
withdrawals from a Common Trust Fund, the trust investment committee 
shall determine what percentage of the value of the assets of a Common Trust 
Fund is composed of cash and readily marketable securities; and if such com- 
mittee determines that, after effecting the admissions and withdrawals which 
are to be made pursuant to notice given as required in subdivision (4) of this 
subsection, less than 40 per cent of the value of the remaining assets of the 
Common Trust Fund would be composed of cash and readily marketable 
securities, no admissions to or withdrawals from the Common Trust Fund 
shall be permitted as of the valuation date upon which such determination is 
made, except that ratable distribution upon all participations is not prohibited. 





*A readily marketable security within the meaning of this section means a security which is the subject 
of frequent dealings in ready markets with such frequent quotations of price as to make (a) the price easily 
and definitely ascertainable and (b) the security itself easy to realize upon by sale at any time. 
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(6) Distribution upon withdrawal of participation —When participations are 
withdrawn from a Common Trust Fund distributions may be made in cash 
or ratably in kind, or partly in cash and partly ratable in kind, provided that 
all distributions as of any one valuation date shall be made on the same basis. 
Before any distribution in cash is made, the trust investment committee shall 
determine whether any investment remaining in the Common Trust Fund 
would be unlawful for one or more participating trusts if funds of such trusts 
were being invested at that time; and no distribution shall be made in cash 
until any such unlawful investment shall have been eliminated from the 
Common Trust Fund either through sale, distribution in kind, or segregation 
as provided in the subdivision immediately following hereafter. 

(7) Segregation of investments.—If for any reason an investment is withdrawn 
in kind from a Common Trust Fund for the benefit of all trusts participating 
in the Common Trust Fund at the time of such withdrawal and such investment 
is not distributed ratably in kind it shall be segregated and administered or 
realized upon for the benefit ratably of all trusts participating in the Common 
Trust Fund at the time of withdrawal. 

(8) Management of Common Trust Fund and fees.—A national bank admin- 
istering a Common Trust Fund shall have the exclusive management thereof 
and shall not charge a fee for the management of the Common Trust Fund, 
or receive, either from the Common Trust Fund or from any trusts the funds 
of which are invested in participations therein, any additional fees, commissions, 
or compensations of any kind by reason of such participation. The bank shall 
not pay a fee, commission, or compensation out of the Common Trust Fund 
for management. Nothing in this paragraph shall be construed as prohibiting 
a bank from reimbursing itself out of a Common Trust Fund for such reasonable 
expenses incurred by it in the administration thereof as would have been 
chargeable to the respective participating trusts if incurred in the separate 
administration of such participating trusts. 

(9) Effect of mistakes —No mistake made in good faith and in the exercise 
of due care in connection with the administration of a Common Trust Fund 
shall be deemed to be a violation of this regulation if promptly after the 
discovery of the mistake the bank takes whatever action may be practicable 
in the circumstances to remedy the mistake. 


Scorr on Trusts 
VottumE 2 Section 227.9 

“There is undoubtedly an advantage to the beneficiaries of the trust in thus 
commingling trust funds. In this way they obtain the advantage of diversifica- 
tion which it is difficult if not impossible to obtain where a trust estate is small. 
Moreover there is an advantage to the trustee, since it is easier to make and to 
supervise investments in this way than it is where separate investments are made 
for many small trust estates. The difficulty is, however, that it is at best doubtful 
whether the trustee can properly commingle the funds of several estates in making 
investments unless this is authorized by the terms of the trust. This is true even 
though ail the securities held in the common fund are in themselves proper trust 


oo 





investments, and certainly if they are not all proper trust investments under the | 


law of the state which governs the administration of the trusts, the investment 
is improper unless authorized by the terms of the trusts. Moreover, there was 
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formerly a question whether the common trust fund was to be treated as an 
association which was subject to an income tax. 

“Prior to the enactment of recent legislation a few corporate trustees set up 
common trust funds and invested funds of trusts administered by them in these 
common trust funds when authorized to do so by the terms of the trusts. This 
form of investment has been greatly facilitated by recent legislation. In the 
first place the question of liability for a federal income tax has been dealt with 
by a federal statute and by rules of the Federal Reserve Board. The Federal 
Revenue Act of 1936 has exempted common trust funds from taxation as corpo- 
rations or associations. The Act defines a common trust fund as a fund main- 
tained by a bank “‘(1) exclusively for the collective investment and reinvestment 
of moneys contributed thereto by the bank in its capacity as a trustee, executor, 
administrator, or guardian, and (2) in conformity with the rules and regulations, 
prevailing from time to time, of the Board of Governors of the Federal Reserve 
System pertaining to the collective investment of trust funds by national banks.”’ 
The rules of the Board of Governors of the Federal Reserve System make detailed 
provision with respect to these common trust funds administered by national 
banks. The fund must be maintained solely for trusts and estates administered 
by the bank for fiduciary purposes, and no funds of the bank or of any outsider 
can be invested in the common trust fund. The bank is authorized to invest 
cash balances held by it in its fiduciary capacity which it considers to be indivi- 
dually too small to be invested separately to advantage, and the total investment 
of the funds of any one trust in one or more of such common trust funds must 
not exceed $25,000. There are detailed rules as to the administration by the 
bank of such funds. The bank is to receive no fee for the management of the 
common trust fund and is prohibited from paying fees for the management of 
the fund. 

“In a number of states statutes have been enacted permitting the investment 
of trust money in such common trust funds. Such investment is permitted even 
though not expressly authorized by the terms of the trusts. The statutes differ 
in their provisions, some merely permitting the establishment of common trust 
funds, others making detailed provision for their administration. Unless it is 
otherwise provided by the statute, it would seem that the statutory authorization 
to invest in the common trust fund is applicable to trusts created prior to the 
enactment of the statute, since it is held that where a statute specified the types 
of investments which are legal for trustees the provisions which are in force at 
the time when the investment is made are controlling, rather than the provisions 
in force at the time when the trust was created.” 
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APPENDIX B 


SUMMARY OF THE WORK ACCOMPLISHED BY THE 
VARIOUS COURTS 

The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study “the work 
accomplished and the results produced by the judicial system and 
its various parts’ and “shall report annually upon the work of the 
various branches.”’ 

The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others report 
from June 30 to June 30, or from September 1 to September 1, ete. 
The details as to counties appear below. 


SUPREME JUDICIAL COURT 

During the year ending August 31, 1939, the Full Bench decided 
386 cases of which five were advisory opinions of the justices rendered 
at the request of the legislature and sixteen cases were decided in 
which rescripts were filed but no opinions. 

The table of full-bench cases since 1875 appears on p. 71. There 
is also the usual table of Supreme Court business, other than full- 
bench cases, with more detailed statements from Suffolk county 
which appears below. 


SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTIES 
For THE YEAR BEGININNG SEPTEMBER 1, 1938 THROUGH AUGuUsT 31, 1939 


(Not including full bench cases) 





























| Transferred | Referred | Petitions for 
Equity | to Superior to Masters | Prerogative | Admission Other 
| } Court | of Auditors Writs | to Bar Proceedings 

Barnstable. . . _ _— _— —_— _ — 
Berkshire... . — — 1 — 1 
| ee — —_ —_ 9 2 _ 
PS cn rh cheat cows _ _ _— _ _ _ 
Se 1 —- 1 9 — _ 
ES 6:0:60-06:0-005.00 1 -—- — — = — 
Rr 3 _ — 7 _— 2 
OS Pee _ _ _ — —_ — 
PRIENONOE cc cccccccens 5 2 _— 49 _ 1 
ee ree _ _— —_ _ _ _ 
err 1 —_ —_ 5 _ 1 
ee — -- —_ 1 a a 
EE ti65d:56.0 0 be dad es 42 5 16 63 1,172 696 
ON 2 — _ 6 2 1 

ae 55 | 7 17 150 1,176 702 




















The details of the business in Suffolk County appear on the 
following page. 
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SUPREME JUDICIAL COURT FOR THE COUNTY OF SUFFOLK 








REPORT 
FROM SEPTEMBER 1, 1938 TO SEPTEMBER 1, 1939 
Transferred Referred Petitions 
to to Prerogative for 
Superior Matters Writs Admissions 
Court or Auditors to Bar 
Law Dochet 5 16 63 1,172 

EE Ee I ee Pn ee 1,172 
ee ac oi bc cle cde esp ee eke Celt 6 CURR EAA Rew eee ea ame haa 31 
ee ee ss ins ss bebe ERee SP eed ene see ee aesbwessaneedeensne 19 
Fe a re ee ee ee ee nee nem 10 
Ia a el dns pace PESTER SEERA wR Oh 3 
Applications for Discharge under G. L. Chap. 123, Sec. 91.......... cc ceeceeceeceeeees 1 
Appeals from decision of Appellate Tax Board... ......cccccccscccccsccsccccccccccece 22 

ee a CUE II: 6:6 ab ons sds ds aneasnersbdwiaanendsanssanenSeuséatnm 1,258 

Equity Docket 

th os 5 ice k debt deh ces eiincien eee eeeteehebebededuebebehatedaicen 32 
i 35 eos oa ae ch hea eSSS ee AE TMS a eek KGe heen eres Ob hee 5 
Ns oo sn ee on wha eeewes ne CASAS De OeAN ORAS Cee eae hb6Eeeenars 5 
Informations by Attorney General (for failure to file returns, etc.) ............c0eceeeeee 687 
rr i ini. ha de ee ENR Ky eee ONE as 6bbnaehbSs JON Rk as ebeaawhed 1 
ene eT i, a NR MN co's a okies bewee'cdbbewréexsetsweebewer-6-endsane’ 1 
a OS eee e e ien 1 
Petitions for appointment of Commissioners (G. L. Chap. 130, Secs. 77 and 78. 1 
ERE ROE RR Eee nner taser re ayy he ry eer 3 
Petitions for Suspension of Decree of Superior Court..............cccceeccceeces 1 
Petitions for appointment of member of Franklin Foundation .................eeeeeee88 1 


SN iit cob dcadarddgenabhawebsdcavades dens tanenaekes 738 
Total Entries on Both Dockets 


THE SUPERIOR COURT 

This court consists of a chief justice and thirty-one associate 
justices. It has unlimited civil, criminal and equity jurisdiction 
and holds sessions in all of the fourteen counties. It is the only 
court sitting with juries. The tabulated returns of the clerks under 
St. 1936, Chap. 31, § 3 for the year ending June 30th, 1939, will be 
found on pp. 73-83. From these returns it appears that the justices 
sat 286014 days with juries and 1637 days without juries, in the 
pre-trial and trial of civil cases,—a total of 4497. They tried 2825 
civil jury cases and 1054 civil cases without jury, including 444 
equity and 7 divorce cases,—a total of 3879 civil trials. The number 
of trials without jury appears to be about 298 less than last year— 
the number of jury trials about the same. They sat 177814 days in 
the criminal sessions. One judge was engaged for about four months 
on special assignment to hear “hurricane” cases. 

District Court judges called in to try misdemeanor cases sat for 
678 days (see p. 72). The total number of criminal cases tried in 
the Superior Court including these misdemeanor cases was 2674 or 
172 more than last year. 

Allowing for errors in classifications in the returns of thousands 
of cases from 14 counties, a comparison of the totals in tables 1 and 
2 (on pages 73-74) and 6 (on page 78) shows that there were 49,729 
civil cases of all kinds pending at the beginning of the year, 28,741 
were entered during the year, and 33,351 were disposed of during 
the year, or 4,611 more than were entered. 


The Use of Auditors 
The increased use of auditors is mainly in motor vehicle tort cases, 
and fewer references of such cases are being made, as the time 
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between entry and trial with jury is reduced. The present plan 
began in 1935 with 3,521 rules issued. The rules issued in 1936 were 
6,271; in 1937—7,485; and in 1938—5,751. The figures for 1939 
when available will probably show a further reduction. For tables 
as to the use and cost of auditors, see pp. 58-59. 

As soon as the court is abreast of its business, the reason for 
motor vehicle tort references will have disappeared. 

Comparative tables of civil and criminal business over a period 
of years appears on page 61. 

The pooling of jurors in Suffolk County and the pre-trial sessions 
are examples of the exercise of its rule-making functions by the 
Superior Court with marked results. The pooling of jurors for all 
sessions instead of providing a separate panel for each session has 
saved the county about $75,000 a year in jury fees. 


Pre-Trial 

This system which was first installed in August, 1935, in Suffolk County, 
has been used with success in Middlesex, Worcester, Essex, Hampden and 
Berkshire Counties, and it is understood the Chief Justice intends to extend 
it to other counties where the need of it is demonstrated. 

In addition to the cases disposed of at the pre-trial calls, this system shortens 
the trials of cases, and saves the time of attorneys, witnesses and litigants. 
The actual saving of time and expense cannot be estimated but the results 
appear below 

SUMMARY OF THE WORK IN THE PRE-TRIAL SESSION IN 

SUFFOLK COUNTY FROM SEPTEMBER, 1938 TO JULY, 1939 








TRIALS SETTLEMENTS 
(September, October, November, December, 1938) September, October, November, December, 1938) 
Cases which have been pre-tried and sent to Settlements made on ees lists 
various sessions for trial and at pre-trial call. . 440 
Jury Sessions..... ecn Settlements made on jury lists before 
A. Session..... AOE 140 cases were sent out for trial...... 359 . 
Sessi 2 — 799 
ens cary Om ~ 601 a (January, I + ruary, Mare > — 9) 
Settleme - ri rs) pre 
(January, February, March, 1939 Mawed........... 2 
ae err "399 Settlements made on jury lists before 
A. Session......+.-++e2eseeees -+. 12 cases were sent out for trial...... 257 
Without Jury Sessions............. 10 nine ee 
. 530 April, May, June, 1939) 

(April, May, June, 1939) Settlements made on pre-trial lists 
TINE. oc acccedcrencsanes . 493 and at pre-trial call... 329 
TE A CED 98 Settlements made on jury lists before 
Without Jury Sessions phevtecene 12 cases were sent out for trial...... 284 

— 603 — 613 
RO I 6 hactawcsvcaces : none eee Total BOtMOAW on kc cdccccscccices 2032 
NON SUITS NON SUITS AND DEFAULTS 
(At Pre-trial Hearing) (At Pre-trial Hearing) 
September, October, November, De- September, October, November, De- 
cember, 1938..... - 27 cember, 1938. . — 19 
January, February, March, 1939 . 60 January, February, “March, 1939.... 28 
April, May, June, 1939....... ; 29 April, May, June, 1939............ 8 
- 116 — 55 
DEFAULTS CONTINUANCES 
(At Pre-trial Hearing) September, October, November, De- 
September, October, namie De- Comber, 1GGS. «<cccccsceece ne 86 
cember, 1938. . ‘ 27 January, February Mare h, 1939... 99 
January, February, Ma ae h, "1939 - 27 April, May, June, if 139 . . . 
April, May, June, 1939............ 16 — 299 
- 70 — - 
Total number of cases tabulated above. . ——— 
Cases which have been pre-tried and assi igned for trial ¢ on the jury list s but have not yet been reached 
5 Sere ERSTE ENE NE = SEE NE BARTS Pah ae Cee pee Sr 
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PRE-TRIAL IN MIDDLESEX COUNTY IN 1939 











an There were fifteen days of pre-trial 
sre Canes pre-t210d . oo ee cccccsccccccccccsovecvescsscccessceee 582 
39 nn. ere 
IE EN PILE LE ROI 26 
les ee OI ONE GIO 6 a. 6 6s duc scancenseedinecereas 16 
er nS EE Rn Oe ee Oy et Ee tr 4 
Cases wherein jury trial waived... a , 41 
Cases sent to auditors, facts final... .....ccescccccsccccesese 8 
for : Cases sent to auditors, facts not final. ............eeeeeeeees 3 
iod | PRE-TRIAL IN HAMPDEN COUNTY, 1939 
“We had in this county during the year 1939, six days of pre-trial calls. 
ae February 3, 1939, at which time 102 cases were pre-tried 
the March 24, 1939, at which time 81 cases were pre-tried 
all May 24, 25, 1939, at which time 154 cases were pre-tried 
has November 2, 3, 1939, at which time 189 cases were pre-tried 
“The number of cases reported settled at each pre-trial call would average 
about twenty. 
nty, “You will note that the number of cases reported settled at the call appears 
ond to be small, but the benefit of the pre-trial calls in this county is evidenced in a 
rend greater number of settlements which are reported after the cases have passed 
from the pre-trial list to the short list, than was the case when we had no pre-trial 
tee call, and ran the jury list from a short list. 
ants. CHARLES M. CaLHOoUN, 
sults Clerk, 
ADVANCED CASES 
The time between entry and trial has been substantially reduced, in the counties 
1938) where the delay was greatest, Essex, Middlesex, Norfolk, Suffolk and Worcester 
Counties. 
| In considering the time between entry and trial the fact that many cases 
- 799 | are advanced for trial under the statutes* should be kept in mind. During 
' the year ending June 30 1938, 562 such advanced cases were tried in the State, 
é 241 being in Suffolk County and, during the year ending June 30, 1939, 616 such 
" 620 cases were advanced, 307 being in Suffolk County; see tabluation on page 60. 
I In October and November, 1936, owing to the demolition of the north wing 
° of the old court house in Suffolk County, several court rooms were vacated and 
ee the court functioned under a severe handicap with a reduced number of rooms 
. 2032 | suitable for jury sessions. 
In February, 1939, four rooms in the new court house were made available 
and in April, 1939, all sixteen court rooms in the new court house were in use 
4 | and additional jury sessions have been held, nine such sessions being scheduled 
i j for January, 1940. During 1936, 1937 and 1938, additional sessions were held 
in other counties where the need was greatest. As rooms were available in the 
new building the court was required to vacate certain rooms in the old building. 
S200 | 
Panis *G. L. (Ter. Ed.) Ch. 79, § 34 and Ch. 231, §§ 59-59A-60A, 103. 
. 4306 
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30, 1939 


ENDING 


JUNE 30, 1988 AND JUNE 





Totat ADVANCED 


ORIGINAL ENTRIES Removep Cases” | : DY 
Cases TRIED 

| 

| 


|_ 




















1938 | 1939 | 1938 | 1939 1938 | 1939 
} | | 
| 
NE 5.5 5 enacts scueebane ss 1 1 | 2 4 ee 4 1 
Ns 6 reese eeesseceeenees 2 a 3 | - 5 ee 
Bristol: | 
2” SS ers ih } ar 1 1 
SS Ere 1 1 } 2 
PIED va vonsedeseacneewns : 1 1 
Essex: | 
a Cetkdadiwehest keane 20 5 10 13 30 | 18 
Ee ree ee 1 ; } } 1 1 1 
re ie ab } 1 | ‘a 1 as 
PR gars Side cctweeeewsbene ss | ae | ; | 1 | 1 
NN n'a ad. 2 lava Gre kia 7, | 17 44 | 30 51 | 47 
DNS 09 cee-ene baveseones 4 | | } ‘a 4 1 
Middlesex: } | 
SE 5.505. cae ede 0eeews 26 25 52 | 87 7§ 112 
BPS cc i cocvacbenngoes 3 | 3 
i dating dec eas on a ae 4 } | 47 31 52 
Plymouth: | | | 
Ena ee er em 1 | 9 | 5 9 | 6 
NINE 5 %6-6:a:-00 bo'slawe¥-e-oe ; 7 | 47 2 47 | 9 
tLe ce Aisin 'h Ci k b piaiars 80 72 | 161 | 235 241 | 307 
Worcester: | | | | 
DD oa'caceradovesaedwa 20 12 | 5 | 45 22. | 57 
Is 6 orig Sola is/d eat aseace } F = | 35 = 35 | oe 
Ns. 555 diene ek dd 0K Rind 168 | 147 | 394 469 9652 | 616 
| ! 
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JURY CASES ADVANCED FOR TRIAL AND TRIED DURING YEARS 





IN 1937-1938 


In Suffolk 44 of the original cases tried and 137 of the removed cases tried were 


entered since June 30, 1935. 


In Suffolk 767 jury cases were tried during year of which 241 or 31 per cent 


were advanced 


In the State 2,842 jury cases were tried during the year of which 562 or over 


19 per cent were advanced. 


IN 1938-1939 


In Suffolk County 55 of the original cases tried and 198 of the removed cases 


tried were entered since June 30, 1936. 


In Suffolk County 1,038 jury cases were tried during year of which 307 or 


29 per cent were advanced 


In the State 2,825 jury cases were tried during the year of which 616 or 


21 per cent were advanced. 


Other Facts Appearing from the Statistical Tables of the Civil 
Civil Business of Superior Court 


The returns of the clerks of court as tabulated, and particularly 





tables numbered 2, 3, 4 and 5 relating to civil business, are interesting 
as they break down the number of trials, verdicts and findings in 
different classes of cases and also show the amount of verdicts and 
findings. Tables 4 and 5, as to verdicts and findings, produce figures 
which it is interesting to compare with the figures collected for the 
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years 1928 and 1929, a tabulation of which will be found in the 
5th Report of the Council in summary form on pp. 10 and 11. 

The following summaries show the totals based on tables 4 and 5 
(see pp. 76-77). There does not seem to be a very marked change 
in the proportionate number of different classes of cases. In a total 
of 2,257 verdicts for the plaintiff or for the defendant, in the year 
ending June 30, 1939, 1,108 were for the plaintiff and 1,149 for the 
defendant, which, so far as the figures go, indicates that the chance 
of recovery from a jury which was almost exactly a 50% chance last 
year was a little less this year. But the chances of settlement are 
suggested by the fact that there were 568 more jury trials than 
verdicts. 


For THE YEAR ENDING JUNE 30, 1939 
Jury TRIALS—VERDICTS FOR PLAINTIFF 


Contract Motor Torts Other Torts Total 






Verdicts of less than $200 15 123 42 180 
i305 cs btart sass bone eins dune 24 174 78 276 
$500 to $1,000 - 25 116 66 207 
DNS 64d nidenadreceewnnees peedeeee 48 183 114 445 

DL Meet eCaenesonceceesacumenuada 112 696 300 1,108 


VERDICTS FOR DEFENDANT 





Verdicts Verdicts 
Ordered for for Defendant 
Defendant Not Ordered Totals 
Contract...... 33 68 101 
Motor Torts 124 526 650 
Other Torts 164 234 398 
Dds ksttenmeanercen cteaenedeaweweeoeen 321 828 1,149 


Total verdicts for ptf. or def. 2,257, i.e., 1,108 for ptf., 1,149 for def. 


FINDINGS IN JURY-WAIVED CASES 


FINDINGS FOR PLAINTIFF 


Contract Motor Torts Other Torts Total 

Verdicts of less than $200..........eeeeeees 29 37 34 100 
NS +6 ohheto00s0 dues en endteens 28 26 15 69 
is tptctcneiseaeteaesreseendes ll ll 11 33 
De tctsscncvvaceksceswewcsnsse<<0 33 17 18 68 
Mae sisi tbcdeswbyesswsecdanenns 000 000 000 270 


FINDINGS FOR DEFENDANT 


Contract Motor Torts Other Torts Total 
93 60 99 252 
ee Ss HP I Gr GI oo ino 06.56.56 :6.b:b0 6s Kaeib85h0606bb0d00ssc00%8 522 
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7 ‘ T a ne ‘TT 1a 
LAND COURT FIGURES FOR 1938 

NNN 5: 5:59. 5650.5: 456:5 6 KERR ORAM TREO OREN AER EECRE TA OnNDRRER CROC TEENS 349 
in ls opin cksae iWin eteeaedrscsuTiad ede bees se Dauseetbabscdtbewee 3 
EY RENEE, 5 5-0 a0 606d bee eded dune nests 5 6bse ebb aetene sn eoubenesaeenee 605 
le Ss 0 056-0 ccuncsctvese 2,327 
nn Desiascra kt anee ss pe CUCRUMAawEMahs haben te saeie-thebaee cheer eke 88 
ST NG Cb bricwdsdiandntdchtdaweekBas Waeatiereaeaelenededeeseenesetveneswue 38 

Total cases entered 3,410 
SS ERE te a te a a eT ee a re 395 
EE TE EE RET ey eee ee Eee Ne 446 
i tb. ona iis ob4 EMEA RRS NUE Ra RRs ssddsE RATERS TOSERe NA SEAS REDS OSS 841 
RE nr A Ee ae ee ee ee ree ere rem $110,142.51 
i i cn bee Risa Pe RRAR ETRE SCE S EN EKS AAA SRS OTROS EES ARDS 47,099.81 
Income from Assurance Fund Applicable to Expenses... ...........:ceceeeeececececece 11,508.01 
ashi did ceed na SAND eR euT Ss OON6 VN SaK eee teRC Ed eReconMeaawews 4,307.52 
es oh sd se tinned CWE Th Ree RORERA SELENE Ewe ae eROEEE 47,227.15 
es Se On ac acecu ces aeeeneGeneniaws s6eeesaebenss nee 260,092.23 
Assessed Value of Land on Petitions for Registration and Confirmation..............+. 3,388,749.00 





DE IS cua cki sce rence t saw henneeae 367 
Land Registration (Supplementary)............. 479 
EEE 1,867 
Equity, Real Actions and Miscellaneous 126 

fr eet ae ee eT OT ee ee hee eT Te 2,839 


PROBATE COURTS 


St. 1934, chap. 330 provided that the Administrative Committee 
of the Probate Courts “shall from time to time establish forms for 
annual reports of the work of the several probate courts and regis- 
tries of probate; and the several registries of probate shall annually, 
on or before March first, prepare and file with the committee uni- 
form reports of the work of said courts and registries during the 
preceding fiscal year.” 

These reports have been tabulated by the Administrative Com- 
mittee and sent to the Judicial Council for publication. They appear 
on the following page. 
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THE MUNICIPAL COURT OF THE CITY OF BOSTON 
This court consists of a chief justice and eight associate justices, 

all full time judges. There are also six special justices. The tables 

showing the details of the civil business for the year 1938 and the 
first nine months of 1939 will be found on p. 84. The comparative 
table of civil business from 1913 to 1939, the criminal business and 
other information for the year 1938, is as follows: 

Municipat Court OF THE City or Boston 
Crviz Actions (OTHER THAN SMALL CLAms CAskEs) 












































































| | | | ee le | . 
} e ° - 
| | log es (3 | : 
3 | cs | #8 | 2e2/8.]s5 | 39 
2 |e2| 3 | e3| 48 | =28|28|2_| S32 
Year| 3 Pi 8; $ | Se | Me | Se | -2) §2] as 
5 ¢/O] @ {9} O® Se | E58 |E2/S2| Zs 
a > | § | = r Fahael >s> Ses | SA] oe o> 
5) me |e | < je a | aa < jim |e a 
1913 441 | 2.1 | 7,067 12 | $1,008,147.00| $115.10 | 74} 4.2 | 11 
1914 = 3.3 ae 7 976,820.00) 103,45 88 | 5.2 , 
1915 401 | 2.4 7,848 —_— } — _ — 
1916 401 | 2.4 7,707 11 1,117,059.00| 104.69 93 | 5.8 19 
1917 | 424 | 2.7 | 7,189 11 1,203,926.00} 126.58 | 88} 5.0] 10 
1918 | 380 | 2.9 6,381 10 1,043,886.00} 120.32 | 84| 65] 6 
1919 | 408 | 3.3 5,511 12 5 157.46 76 4.8 24 
1920 | | 477 | 3.4 6,078 12 132.97 | 94] 54] 18 
1921 | 677 | 3.6 7,302 11 146.82 | 93 | 4.2] 15 
1922 | 476 2.386) 10,106 | 5 11 154.10 | 106 4.8 10 
1923 746 | 3.4 | 10,589 | 1 | 2 158.49 | 77 | 3.2| 20 
1924 4 3.8 | 11,239 | 3 2 seas a | HY HH 
1925 263 | 4.8 | 2 56.28 3} 3. 
1926 1,505 | 47% | | 9 3; 00| 163.74 | 92] 3.1 | 22 
1927 1,303 | 3.6 | 9.2 | 3,579,613.41|) 152.05 | 104 | 3.1 | 21 
1928 1,039 | 2.7 | 9.9 | 3,146,170.07| 148.13 | 141 | 3.7 | 14 
1929 | 992 | 2.5 | 9.7 | 4,154,206.96| 154.00 | 112 | 29| 14 
1930 1,251 | 3.2 | ; 10 5,035,129.23| 181.61] 118 | 28] 9 
1931 1,235 | 3.1 | Ge 11 | 5,141,389.85] 210.40 | 107 | 2.5} 14 
1932 1,199 | 3.1 11 | 4,935,040.65] 212.92 | 143 | 3.4] 16 
1933 1,189 | 3.7t | | 33+] 3,584 | 11t 4,514,361.80) 242.56 | 132 3.t 30 
1934 1,450 | 4.7 | 31 |3,475 | 11 | 4,132,030.25| 233.14 | 149 4.5%) 13 
1935 3,481 | 11.12 255 |35.9| 3,401 | 10.86| 3,889,952.30] 222.16 | 159 | 4.67| 25 
1936 4,093 | 14 8,255 | 29 |3,076 | 10.9 | 3,288,448 3} 222.26 | 143 4 23 
193 ' 5,325 | 18t 10,365 | 36 | 2643 9.3 } é 4,312.33] 221.83 90 3.4 15 
1938 | 30,357 5,448 | 18 9,817 | 32 | 2,859 94 3,857,166 34| 221.52 | 104 3.6 6 
1939 | 20,501 | 3,690 | 18 6,662 | 32 |2,044 | 9.9 | 2,625,908 69 221.90 | 58| 28] 2 
9 Mos.} | | 














The jurisdictional limits in civil cases from 1866 to 1877 were $300; from 1877 to 1894, $1,000; from 
1894 to 1922, $2,000; from 1922 to September 1, 1929, $5,000; since September 1, 1929, the jurisdiction 
has been unlimited in amount. 


SUBDIVISION — ConTRACT AND Tort 1926-1939 


























ENTERED | REMOVED || TRIED 
YHAR \|— | | } aeiaael 
\ | Per Cent | | Per Cent |} 
Contract | Tort I} Contract | of Entries} Tort | of Entries || Contract Tort 
1926 | 24,475 | 5.485 || 1,256 | (5) 2149 | (4) « |I #1,728 1,007 
1927 | 28,346 6.812 || 1/099 | @) | 203 (3) ‘|| 11997 1,255 
1928 29,141 7,168 |} 876 (3) | 159 (2) | 1,895 1,519 
1929 31,110 7,130 |} 779 (2) 181 (2) | 2,096 1,515 
1930 29,607 8,328 815 j (3) 410 (5) | 2,203 1,654 
1931 28,930 9,917 719 (2) 480 (5) | 2,030 1,990 
1932 28,674 7,693 865 | (3) 306 (4) | 1,978 1,855 
1933 22,875 6,882 | 699 (3) 462 (7) | 1,740 1,544 
1934 | 19,792 9218 || 511 (2) 898 ao) || 1,451 1,712 
1935 17,911 | 508 2.83 2,937 25.22 | 1,269 1,850 
1936 15,348 387 2.5 3,676 33 || 1,066 1,732 
1937 15,72 | 334 2.1 4,962 44 | 1,017 1,358 
1938 16,923 | 309 18 5,121 43 | 1,078 1,503 
1939 | 11,783 | 199 | 1.77 3.476 44 || '730 1,112 
9 Mos. 1} 1} 

















The percentage of tort removals, read with the figures of all removals for the other district courts 
and the entries in the superior court, raise a serious question as to the effectiveness of the “Fielding Act” 
in relieving the Superior Court. 
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In 1938 there were also 2663 supplementary process cases, an 
increase of 559 over last year, and 1434 small claims cases, an in- 
crease of 478, in this court (see 14th Rep. p. 85). 


CRIMINAL Statistics, MunicipaAL CourRT OF THE City or Boston, 
FOR THE YEAR BEGINNING OCTOBER 1, 19388 AND ENDING 
SEPTEMBER 30, 1939 


Cases Begun..... .... 46,849 Released by Prob. Officer.... 13,517 
Dise harged, N. P. or iE iled. 9,249 Court Drunkenness....... . 6,323 
Pleas Guilty......... tes @eyeee General Cases.............. 5,665 
Pleas Not Guilty St aes 3,624 Tratme Cases.....26.5..5... BOS 
Findings Not Guilty...... 1,074 Domestic Relations. ........ 417 
Held for Grand Jury........ 570 —— 
MGMIR ce ricwisinarenncscss  Soame 46,849 


AUTOMOBILE LAws OcTOBER 1, 1938 To SEPTEMBER 30, 1939 


Automobile Violations. ....... 1,182 
Automobile Appeals... .... 82 
Traffic Violations....... 19,846 
Traffic Appeals ras Bele vert 2 240 
Cases Reported for Inquests bssenn geet oie Mm aciee sod owene aan Se 114 


SS EO a a a re 


PaRKING Law 
(Chap. 90 Sec. 20A, Chap. 368 of 1934. Revised Chap. 176, 
Acts of 1935, Amended Chap. 201 of 1938) 
Penalty: 1st Offence, Warning; 2nd Offence, $1.00, 3rd Offence, $2.00 


132,000 
124,128 
_ $40,287.00 


Tags issued to Police. Soe 
Tags returned by offe »nders ; to this office. reyes : 
Total amount of money paid in Parking SERED 
The variance between tags issued to the Police Department and 
the tags returned is not a true one as our year is the calendar year. 
The loss in tags amounts to less than one-half of one per cent. 


BOSTON JUVENILE COURT 
The Boston Juvenile Court, created in 1906, is a separate court 
with jurisdiction in juvenile cases in the central district of Boston. 
It has one judge and two special justices. 


Entries for the Year Ending September 30, 1939 
Delinquent, 422; juvenile criminal, 2; wayward, 0; neglected, 87; 
adult criminal, 10; Total, 521. Active probationers, 247 as of 
September 30, 1939. 
In connection with these figures, it should be remembered that 
in most cases the boy is placed on probation or otherwise kept 


under supervision by the court through the probation officer over 


1939 


’ 
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a long probation period, and that in addition to the ‘‘cases’”’ of new 
complaints entered on the docket and reported in the annual returns 
to the Department of Correction, the advice and assistance of the 
judge and probation officers is constantly sought by parents in in- 


formal conferences in cases which do not reach the stage of formal 
complaint by any one. 


THE OTHER DISTRICT COURTS 

In addition to the Municipal Court of the City of Boston there 
are seventy-two other district courts in different parts of the 
Commonwealth. Each has one standing justice and from one to 
three special justices, the number varying with different courts— 
a total of 72 justices and about 150 special justices. 

The statistical table showing the business of all these 72 courts, 
prepared by the Administrative Committee of the District Courts, 
is inserted opposite this page. 

The five-year comparative table of the work of these courts will 
be found on page 17 of this report. 

As compared with the figures in the 14th Report, page 17, the 
business is about the same, except that there is an increase of about 
8,400 small claims cases over last year, when there was an increase 
of about 6,300 over the previous year, making an increase of about 
14,700 in 2 vears, and a 1939 total (outside of the Boston Municipal 
Court) of 38,557 as compared with 22,656 in 1933-1934 and 23,533 
in 1936-1937. The “small claims’ procedure applies to cases not 
exceeding $50. 

There were about 1,300 fewer removals of motor tort cases and 
about 1,200 fewer removals of all kinds of cases as compared with 
last year. 

There were about 400 more criminal cases and about 500 fewer 
criminal appeals. 

A picture of each of the seventy-two courts with the business load 
and cost of each in 1932 will be found in the tenth Report of the 
Judicial Council, Appendix A. 


TRIAL JUSTICES 
For figures as to their business, see page 68. 


THE DEPARTMENT OF INDUSTRIAL ACCIDENTS 
Of the 112,728 accident reports filed with the department during 
the year 1938, 33,460 were for injuries causing the loss of at least 
one day or one shift, called in the report of the department ‘‘tabu- 
latable injuries.” Of this latter number 2,489 were not insured, 
and how many of them ripened into lawsuits we do not know. 
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Neither can we know how many of the remaining 30,971 cases 
would in fact have gone before our courts if they had not been 
adjusted before the Industrial Accident Board for the reason that 
the basis of determination of cases under the Workmen’s Compen- 
sation Act is causal relation of the injury to the employment, 
wheeras the basis of determination of master and servant cases by 
the Courts prior to the Workmen’s Compensation Act was upon the 
principle of negligence. Of these 33,460 cases 207 resulted in death, 
16 in permanent total disability, 965 in permanent partial disability, 
and that 66.4 per cent of the remainder represent a temporary 
disability of more than a week. The Board is not a court, but an 
administrative commission. It was in part created to relieve our 
courts of the congestion of cases growing out of the relation of 
master and servant. In addition to its administrative duties, the 
Board, and its members, hold several thousands of hearings each 
year to determine questions of fact and law arising under the 
Workmen’s Compensation Act. 

There was paid by the various authorized insurance companies 
operating under this act the sum of $6,588,699.21 during the year 
1938 at a gross cost of $334,247.10. As there were receipts of 
$20,306.35 to be credited, the net cost to the Commonwealth was 
$313,940.75, about $100,000 more than in any previous year as 
shown by the following table. 


DEPARTMENT OF INDUSTRIAL ACCIDENTS 
1927-1938 


Accident | Permanent | 


| Permanent 





Reports “Tabulated Not Resulting Total Partia Temporary 
Filed | Injuries” Insured in Death Disability Disability | Disability 

1927 168,057 64,167 5,221 317 17 1,232 | 60.5 of remainder 
1928 158,990 60,330 3,989 | 340 12 1,197 62.4 * i 
1929 160,183 60,195 2,967 | 353 4 1,352 | 61.9 ‘* 
1930 170,663 61,741 2,658 344 7 1,179 | 64.3 “ 
1931 144,133 50,006 2,018 282 5 1,031 | 65 
1932 | 123,517 42,067 1,553 222 7 864 66.7 “ 
1933 | 94,144 31,769 1,207 162 8 602 67.5 “ 
1934 | 109,394 35,217 1,347 231 9 853 | 66.5 “ 
1935 | 107,042 32,973 1,468 242 12 890 66.4 “ 
1936 | 118,648 34,323 1,862 224 | 11 925 68.8 ** 
1937 | 133,086 38,430 | 2,391 232 | 12 | 1,047 64.4 “ 
1938 | 112,728 33,460 2,489 207 | 16 | 965 | 66.4 " 

Medics \xpenses ‘ 

fa oe Gross Cost } Net Cost 

Paid by Companies to Commonwealth — | Receipts to Commonwealth 
1927 | $8,018,634.38 $194,550 | $17,330.79 | $177,219.21 
1928 | 8,976,147.18 228,694.59 19,937.30 208,75 
1929 | 9,461,962.31 207,165.78 25,518.50 | 181,647.28 
1930 | 9,861,383.09 214,907.16 | 26,819.42 188,087.74 
1931 8,978,058.04 229,586.89 | 33,740.28 195,846.61 
1932 7,820,043.54 219,557.79 | 29,026.25 190,531.54 
1933 5,856,868.43 202,023.48 | 23,508.11 178,515.37 
1934 6,159,612.31 194,937.16 16,875.47 178,061.69 
1935 6,397,752.72 216,829.53 19,414.26 197,415.27 
1936 7,115,547.44 216,464.19 18,010.21 198,453.98 
1937 | 7,502,571.35 234,294.61 22,055.08 212,239.53 
1938 | 6,588,699.21 334,247.10 20,306.35 313,940.75 
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APPELLATE TAX BOARD 
The Appellate Tax Board is an administrative tribunal, to which 
have been transferred some of the functions formerly imposed on the 
Superior Court. It came into existence under St. 1937, ec. 400, on 
May 29, 1937, succeeding the old Board of Tax Appeals which was 
abolished. 


SUMMARY OF REAL ESTATE TAX APPEALS 
(Under the Board of Tax Appeals from Dec. 1, 1930 to May 28, 1937 
and under the Appellate Tax Board May 29, 1937 to Nov. 30, 1939) 


CoMBINED FoRMAL AND INFORMAL PROCEDURE 


The State, as a whole) 1931 1932 1933 1934 1935 1936 1937 1938 1939 
Total appeals pending at beginning of 
vear 0 145 834 | 2.396 | 3,248 | 4,233 6,078 7,746 9,702 
Total appeals entered (net) during 
year 235 1,067 | 2,763 | 3,366 4.456 4.459 5,775 6,400 


Total number before Board during 


vear 235 | 1,212 |3,597 | 5,762 | 7,704 | 8.692 | 11,853 | 14,146 | 16,836 
_ Settled or withdrawn during vear 59 250 839 | 1,937 | 3,003 | 1,941 3,433 3.520 4,752 
Net total to be decided by Board 176 962 | 2,758 | 3,825 | 4,701 | 6,751 8,420 | 10,626 | 12,08 
Appeals decided by Board during year, 31 128 362 577 168 673 674 924 1,213 
Appeals pending at end of year 145 834 | 2,396 | 3,248 | 4,233 | 6,078 | 7,746 | 9,702 10,871 

\ \ | | 


APPEALS FROM COMMISSIONER OF CORPORATIONS AND TAXATION 





l l l | 
| 1931 | 1932 | 1933 1934 | 1935 1936 | 1937 | 1938 1939 
| } | | | 
| 
Pending at beginning of year . 0 27 | 26 | 24 16 | 30 | 383 392 | 262 
Entered during year 66| 47] 42] 25 31 | 37 37 58 | 115 
| | | 
Total 66 74} 68] 49| 47] 404 | 420] 450] 377 
Settled or withdrawn during year 9 14 | 17 | 15 Ss 14 12} 161 | 202 
| } 
Net 57 60 51 | 34] 39 390 | 408 | 289 175 
Decided 30 34 27 18 9 7 16 | 27 30 
Pending at end of year. 27 26 24 16 30 383 392 262 145 


RESULTS OF ALL APPEALS TO SUPREME JUDICIAL COURT 


Sustained by Reversed by 
6. J. C. 5 ; 


5. J. ¢ 

1931 aa l 0 
1932 6 2 
1933 2 l 
1934 } 0 
1935 5 0 
1936 1 2 
1937 3 3 
1938 2 1 
1939 3 2 
Total 27 11 


*Of 
were | 
ey 


Cases 


P 
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TABLES OF CAsES DECIDED BY THE SUPREME JUDICIAL Court, 1875-1939 


Court Number 


| 











Reported in the Court | Number Reported in the 
YEAR of Following Volumes || YEAR | tf) Following Volumes 
ENDING Cases of Massachusetts || ENDING Cases of Massachusetts 
Ava. 31 Decided Reports Ave. 31 | Decided Reports 
| | 
is —|— 3 we —— 
1875 394 115-118 | 1907 441 192-196 
1876 | 418 118-120 i908 | 397 196-199 
1877 | 403 120-123 1909 413 199-203 
1878 388 123-125 1910 356 203-206 
1879 | 334 125-127 1911 390 | 206-209 
1880 316 127-129 1912 | 388 | 209-212 
issi | 372 129-131 | 1913 | 427 212-215 
iss2 | (98 131-133 | 4 | 472 215-218 
1883 | 344 | 133-135 1915 432 218-221 
2° 1884 374 | 135-137 | 1916 433 | 221-224 
eo i385 | 367s 137-140 |} 1917 417 | 224-228 
6 1886 | 385 140-142 | 1918 391 228-231 
2 1887 | 399 142-145 | 1919 340 231-233 
+ | 1888 321 145-147 1920 341 233-236 
= 1889 349 147-149 1921 378 | 236-239 
" 1890 344 149-152 1922 | 356 | 239-242 
1891 | 321 152-154 1923 | 397 | 242-246 
isg2| 422 154-157 1924 422 246-249 
iN | | ; | | | 
1893s 354 157-159 1925 419 249-253 
9 1894 | 341 159-162 1926 | 483 | 253-257 
a. 1895 333 162-164 1927 | 515 257-261 
15 1896 356 | 164-166 1928 | 467 261-264 
a 1897 | 371 166-169 1929 | 496 264-267 
75 1898 | 397 169-172 1930 | 487 | 268-271 
30 1899 339 172-174 1931 | 459 | 271-276 
as 1900 | 366 | 174-176 1932 427 276-280 
1901 381 | 176-179 1933 404 280-283 
1902 | 381 179-182 | 1934 423 283-287 
1903 348 182-184 | 1935 493 287-291 
i904 | 354 184-186 1936 414 | 291-295 
1905 | 384 186-188 | 1937 349 296**-298 
1906 | 184 188-192 1938 | 390 298-301 
| 1939 | 386* 301-303 








*Of these five were advisory Opinions of the Justices and sixteen cases were decided in which rescripts 
were filed, but no opinions. 
\ **Volume 296 is not yet published and the statement as to the location of the reports of the subsequent 
cases 1S approximate. 
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